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Wanted: A Philosophy 


By Wiieur La Rog, JR. 
Member Printing and Publicity Committee 


NE OF the gratifying features of the practice of the law is the oppor- 

tunity which it offers for studying political economy and _ political 
science. This is particularly true of lawyers engaged in any branch of 
federal practice, because almost every case of importance that comes 
before government departments involves questions of publie policy and 
leads the practitioner into almost endless avenues of research along 
economic and political lines. 

One is asked to serve as counsel in a coal case. The issue may look 
very simple on its face—only the reasonableness and discriminatory 
character of a group rate of $1.84 from the mines to the port; but before 
the lawyer gets through with his study of that simple issue he finds him- 
self delving into the financial condition of several great railroads, the 
price of coal, the competition which coal encounters, the carrier compe- 
tition afforded by water routes, wage conditions in the several mining 
areas, unemployment statistics, collective bargaining, union labor rules 
and rates of pay, the advantages of the open shop, the rights of a State 
compared with the rights of the Federal government, and a host of other 
matters of equal importance. The interstate commerce lawyer should be 
a skilled economist, a philosopher, a cost accountant, a politician, a 
financier, a traffic analyst, and, in addition, should be familiar with the 
common law, with statutory law, and particularly with the federal 
statutes. Even these are not wholly sufficient, because the lawyer fre- 
quently finds, as did the writer recently, that he must thoroughly ana- 
lyze Canadian statutes, or otherwise go far outside his usual province to 
prepare himself adequately for a pending case. 

The difficulty is not lessened by the almost kaleidoscopic changes in 
our statutes and in our public policy. This is particularly true in these 
hectic days when so many of the old foundations are being shaken, and 
so many of the old structures of our political philosophy crumbling. 
We have a new statute almost every day, and one is sometimes prone to 
wonder whether legislation is based on study and analysis or, as our good 
friend Hon. W. M. Daniels suggests, quoting from Doctor Samuel John- 
son, whether we are relying on the ‘‘delusive opiate of hasty persuasion.’’ 
Certain it is that laws are being enacted so rapidly and public policies 
are being changed with such dazzling speed that the economic framework 
of our nation is being rebuilt before our eyes. Far be it from the writer 
to suggest that these changes are not necessary, or that they are incon- 
sistent with the general trend of world progress. It is the lawyer’s fune- 
tion, not only to know about these changes, but to weigh them and to 
appraise their effect upon his cases, and upon the business of his clients. 
One must stay awake these days. Even to risk a game of golf is to dis- 
cover, upon return to the office, that new legislation has been enacted and 
anew publie policy declared. 
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The situation is the more difficult, from the lawyer’s viewpoint, be- 
cause of the absence of logic in our public policy and by the fact that 
Uncle Sam’s right hand seems so frequently to be ignorant of what his 
left hand doeth. 

The government believes in a strong merchant marine. It believes 
in strong railroads. It apparently cares little about trucks. It believes 
that both rail and water transportation should be fostered, but it de- 
elares no policy with respect to trucks. It turns the boats loose to cut 
rates which divert traffic from the railroads, and it authorizes the rail- 
roads to depress rates under fourth section authority to steal traffic from 
the boats. It even goes into the business of hauling freight by water, 
and tries desperately to get freight away from the very railroads which 
it desires to strengthen. It builds highways at great cost to the federal 
government over which unregulated trucks may operate free, and divert 
business from both rail and water carriers. It requires the railroads to 
observe published rates but permits boat lines to charge any old rate 
whieh they please. It advocates a definite policy of reemployment and 
increased wages, spending billions for that purpose, and then discharges 
thousands of government employees and cuts the salaries of all the others. 

Nor is the philosophy of interstate commerce practice a changeless 
thing. Not long ago the railroads were regarded more or less as public 
enemies, treading on the rights of shippers, indulging in rebates, charg- 
ing exorbitant rates, forming monopolies, and misbehaving in general. 
Today a fatherly Congress fosters them with tender care, declares that 
their revenues must be made adequate, permits them to form monopolies, 
and lends them untold millions of federal money. So great is the federal 
financial stake in the railroads today that one does not need to be a 
prophet or the son of a prophet to visualize a condition not many years 
distant when the relation between the Federal government and the rail- 
roads will be akin to that of a mortgagee purchasing at foreclosure sale. 
The question is not whether we shall have federal control of railroads, 
but when. A nation which believes in private ownership and operation 
is taking steps every day leading inevitably to government control. 
Walking down Sixteenth Street this morning I noticed that the old Rus- 
sian embassy, long closed and surrounded by a funereal atmosphere, is 
being cleaned and renovated, and its exterior washed with sand, pre- 
paratory to reopening. I could not help but see in that operation some- 
thing more deeply significant than mere physical change. 

The writer has wondered of late whether we practitioners are doing 
our full duty in helping to shape the national policy, or whether we are 
merely drifting with the ever-changing tide. The Practitioners’ Asso- 
ciation affords an excellent medium for the combined thought of the 
many experts in our membership. Their contributions to the national 
philosophy in the realm of transportation ought to be not less valuable 
than have the many contributions of the American Bar Association in a 
larger sphere. If the tangled threads of legislative policy are to be un- 
‘aveled, and a garment made that will fit the new America, the job must 
be done by men who are qualified by training and experience to do It. 
That we have such men in our own ranks is not open to question. 
Whether we are earnestly addressing ourselves to the problem, and 
doing our full duty to the Association by letting it voice our best 
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thought, the writer is inclined to doubt. There is much work for the 
philosophers in our ranks to do if a consistent federal policy is to be 
developed. If such a policy is not forthcoming the result may be very 
rious, not only for the railroads, but for the Nation. 





Personals 


Harry D. Feriske, Manager, Transportation and Export Depart- 
nent, Great Lakes Steel Corporation, Ecorse (Detroit) Michigan, has 
been appointed Seeretary of the Port of Detroit Authority, his services 
having been loaned to the Port Authority to devote such time as may be 
necessary toward developing the initial program for this body. The 
Port of Detroit Authority was created by an act of the Legislature, and 
areferendum vote of the people at the election last fall. It has juris- 
diction over approximately 40 miles of frontage along the Detroit river 
and all of the port and terminal facilities embraced within Wayne 
County. 


Supplement to the Interstate Commerce Act 


(Compiled by the Interstate Commerce Commission, as 
of July 1, 1929, including various other acts or parts of 
acts which affect the powers or duties of the Commission) 


The Interstate Commerce Commission has published a Supplement 
to the Interstate Commerce Act which contains amendments and addi- 
tional legislation subsequent to July 1, 1929, and is revised to July 1, 
1933. 

Copies of this supplement may be secured from the Superintendent 
of Public Documents, Government Printing Office, Washington, D. C., at 
acost of 10¢ each. 





COMMISSIONER PorRTER MEMBER OF FINANCE DIVISION 


Commissioner Claude R. Porter has been appointed a member of 
Division 4 (Finance) of the Interstate Commerce Commission to succeed 
Commissioner Brainerd, whose term expired December 31, 1933. The 
other members of the Finance Division are Commissioner B. H. Meyer, 
Chairman, and Commissioner Charles D. Mahaffie. On matters relating 
to the approval of expenditures by railroads under loans from the Public 
Works Administration, Commissioner Frank McManamy will also act as 
amember of this Division. 





I. C. C. Endorses Motor Vehicle Bill 


HE Interstate Commerce Commission, in a letter to Honorable Sam 

Rayburn, Chairman, Committee on Interstate and Foreign Commeree. 
House of Representatives, Washington, D. C., dated January 31, 1934 
endorsed the Motor Vehicle Bill—H. R. 6836, saying: 


Pursuant to your request of the 13th instant, the Commission 
has given careful consideration to H. R. 6836, introduced by your. 
self, entitled ‘‘A bill to regulate the transportation of passengers 
and property in interstate and foreign commerce by motor carriers 
operating on the public highways, and for other purposes’’, and | 
have been authorized to submit the following report : 


The provisions of the bill seem to be well designed to accomplish 
the proposed regulation. Many of them are grounded on experience 
in the regulation of railroads, as for example, the provisions for 
filing rates and charges and for strict adherence thereto and the 
provisions authorizing investigation and suspension of proposed 
changes in the rates and charges as filed. Without requirements 
for filing rates and adherence thereto and of jurisdiction over pro- 
posed changes, rate regulation would be ineffective. Similarly, in 
respect of the issuance of certificates of public convenience and ne- 
cessity, the requirement that such certificates be obtained is funda- 
mental to motor carrier regulation. Likewise other provisions of 
the bill seem necessary to effective regulation. While we regard 
H. R. 6836 as generally free from the criticisms made of previous 
bills, there are certain features which we feel should be brought to 
your attention, and a few changes would in our opinion improve it. 
(The Commission then suggests a few changes) 


With the changes herein suggested, the Commission recom- 
mends the apne < of the bill.’ 
SENATE CoNSIDERS CouRT . Jur RISDICTION 
Senator Johnson, of California, on February.2nd, succeeded in hav- 
ing made the unfinished business of the Senate his Bill (S. 752), denying 
the Federal District Courts power to enjoin rate orders of State Public 
Utility Commissions. This Bill, in effect, takes from the United States 
District Courts jurisdiction to enjoin, suspend, or restrain the enforce- 
ment of any order of a State administrative board or commission, where 
the jurisdiction is based solely upon the grounds of diversity of citizen- 
ship, or on an alleged repugnance of such order to the Federal Consti- 
tution, and where such order affects the rates charged by public utility, 
does not interfere with interstate commerce and has been made after 
reasonable notice and hearings. This Bill is similar to H. R. 53, intro 
duced by Representative Martin, of Oregon, which is now pending before 
the Judiciary Committee of the House of Representatives. The Bill has 
not received any consideration by the House Committee during this Con- 
gress, and the Chairman of the Committee is doubtful whether it will 
come before his Committee for action during this session of Congress. 
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A Plan for New Railroad Legislation 


By LesuieE CRAVEN * 


§ TO what is attempted here: The purpose is to state the plan as 
briefly as possible, with detail only where necessary. The time being 
inadequate to cover the whole field, important phases of the problem are 
not diseussed. By not making recommendations favorable, for example, 
to a coordinated federal regulation of all phases of the transportation 
industry, we are not to be construed as being committed against it. But 
where it ultimately decided to coordinate the regulation of all the trans- 
portation agencies through federal legislation, our proposals as to ad- 
ministrative machinery should and could be broadened to meet the addi- 
tional scope. 
In the beginning, let it be understood that this plan has not been 
drafted to meet any suggestions of the Federal Coordinator, or of the 
members of his staff, as to either purposes, principles or details. 


General Considerations 


It is necessary to stabilize the railroad industry, if it can be done 
with justice to all concerned. In order to secure such stabilization as is 
possible, we shall propose fundamental changes in the organization and 
regulation of the business. For years the condition of the industry, both 
in managerial and regulatory aspects, has been unsatisfactory to the 
public, the investors and the managements. There is criticism of both 
the management and the regulation. The neeessity of improving the 
condition of the industry is now made imperative by the tension created 
by the depression. Only 19, or about ten per cent, of the Class I ear- 
riers were able to make their fixed charges in 1932 and their condition 
is not greatly improved in 1933. The serious threat of new forms of 
competition necessitates a new railroad efficiency and economy. Changes 
of a fundamental nature are consequently necessary. There is no neces- 
sity for violating fundamental rights by radical action, but it is no time 
for mere trimming or patching. 

The failure of the inadequately considered provisions of the 1920 
Transportation Act to stabilize the industry is evidence that stabiliza- 
tion requires that the legislation be basic and sound. Now, as then, it 
seems generally recognized that in the end the failure to stabilize the 
business under private ownership will mean public ownership. 

In working out the necessary changes, it is essential to have re- 
gard for the contemporaneous revolution in ideas produced by the world 
economic crisis and expressed in our national movements for recovery 
and in other forms in European countries. We propose no application 
to the railroad industry of the forms in which these new ideas are being 


-_—— 


r .* Research Assistant to Coordinator of Transportation, School of Law, Duke 
hiversity, Durham, N. C._ This article by Mr. Craven was attached as an appendix 
to the Coordinator’s First Formal Report. 
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worked out in the N. R. A. for the other industries. The railroad busi. 
ness is essentially different. But it is necessary that we develop for th 
railroad industry itself a system which will express the new conceptions 
with reference to such things as competition, and the public right i 
quasi-public and even private businesses, which everywhere have nov 
come to the surface of human thought when it is more stirred than in 
many generations. There is no doubt that the changes which will make 
the necessary improvement in the railroad business can be accomplished 
by measures of the soundness of which, both in economic and legal as. 
pects, we can be more certain than we can of the N. R. A. measures. 

The soundness of the railroad industry has been impaired since the 
beginning of the war. The fundamental trouble is the lack of unity 
This is manifested in the high degree of competition between the rail 
roads themselves and with the other forms of transportation, and by the 
antagonistic relations which the railroads have with labor, with the pub- 
lic and with the regulatory authorities. A lack of stability in the rail- 
roal industry is the natural effect of wrong relationships with the other 
elements which are controlling in its sphere. This is the key to the 
‘“‘railroad problem’’. It is another instance of the now common pbhe- 
nomena of good materialistic technique and bad technique in human 
relationships. We propose to endeavor to make these several elements 
move forward more nearly in unity. Their stubborn insistence upon 
their respective ‘‘rights’’; in part due to the legalistic conception of 
these relationships, has produced a stalemate where right progress for- 
ward has become very difficult. Such a condition is not peculiar to the 
railroad industry. Under the pressure of high adversity, humanity over 
the world generally is being foreed to find the stability which comes 
from proceeding forward as a group toward a common good. The unit 
was not as necessary in the earlier and simpler stages of human economy 
But now the interests of all of the elements of society are comp!etel) 
interlaced and interdependent. Consequently new forms of political 
and social structures are inevitable. The railroads are naturally further 
along than the ordinary private enterprises in the evolution of forms of 
business, and cannot now lag behind in the progress. 

At the present juncture there are at least four alternative courses 
open in the framing of railroad legislation: (a) A return to /disse: 
faire. (2) A continuation of the present system. (3) Government 
ownership. (4) Public participation in the management, combined with 
an adjustment of the present regulation, consistent with that particl- 
pation. We favor moving as rapidly as practicable toward the aftain- 
ment of the last of these alternatives by steps which we shall specify 
The first two alternatives can properly be dismissed without much dis- 
eussion. To return to laissez faire is to go back; to continue the pres 
ent system is to stand still. The existing conditions permit neither. The 
time is not ripe for government ownership (even were it desirable, whieh 
is doubtful). The government is now too burdened to take up the own- 
ership and administration of a twenty-six billion dollar industry; there 
is practically no effective sentiment in the country in favor of it; the 
psychology of our people is not now such that government ownership 
would be successful; the railroads are peculiarly unadapted to it (® 
compared with the water and electric utilities, for example) in pat 
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because of the regional and industrial bloc interests in rate and other 
issues, Which would necessarily find expression in heavy political pres- 
sure. Those who favor government ownership have always said that 
such consolidations and public participation in management as we shall 
suggest would be the natural first steps to public ownership. But we 
propose them with no intent that such an end shall be reached or its 
attainment facilitated. 

The reasons for proposing the adoption of the fourth alternative 
will be subsequently stated in detail. It is clearly for the good of all 
that the quasi-public business of these non-private carriers—and in 
point of legal theory such is the nature of the business—shall hereafter 
be so conducted that the railroads and the publie will recognize that they 
are in fact quasi-public enterprises. The railroads have never attained, 
nor perceived, the strength possible through being quasi-public institu- 
tions, where because being quasi-public, they would deserve and have 
public support, instead of the public antagonism which has resulted 
from the persistent emphases on their supposed, but not actual, private 
character. We propose no change in the basic rights of the railroads. 


The Plan Summarized 


In order that what is proposed may be known from the beginning, 
the plan, speaking roughly, provides for: 


(1) Compulsory consolidation to be inaugurated at any time 
within, but before the end of a relatively short period, say, four years, 
and sueceeding such coordinative activities in the way of pooling, ete., 
as may be required under the present emergency legislation. 

(2) The creation of federal corporations to hold the consolidated 
systems, upon the boards of which will be public representatives, who 
will be members of the staff of a permanent federal coordinator. 

(3) The creation of the office of a permanent coordinator,‘a non- 
political executive, acting as a coordinative administrative agency, as- 
signed certain of the administrative functions of the Commission, and 
having important functions with reference to research work and labor 
problems. 

(4) <A new consolidation statute providing for a flexible procedure 
enabling: the promulgation of consolidation plans by the Coordinator, 
which will preseribe the groups and constituent lines, and shall contain 
a plan for effecting the consolidation in any one of the several general 
ways authorized in the statute, one important method being by way of 
compulsory reorganization, in a manner somewhat similar to the re orga- 
nization methods prescribed in Section 77 of the Bankruptey Act, the 
consolidation to be effected by an so HB of securities and without 
cash, provision being made for the reorganization of the over capi- 
talized companies in these consolidation proceedings. 


(5) An Amalgamation Board, established as a special administra- 
tive tribunal, with power to approve or modify the proposed plans, its 


oa determinations to be final, unless arbitrary or based upon errors of 
aw. 
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(6) <A declaration of policy by the government to establish rates 
insuring adequate railroad earnings, but guaranteeing no certain 
returns. 

Details of the Plan 


(1) Consolidation is necessary for two reasons: (a) It is essential 
in order to put the carriers’ managements in such concentrated form 
that the necessary improvement in their regulation can be secured. This 
is because the improvement requires the government’s participation in 
the management, a thing impossible with several hundred separate man- 
agements. We postpone consideration of this question for the moment. 
(b) It is essential in order to eliminate the inefficiencies and economic 
waste due to competition between the railroads at a time when it is ab- 
solutely essential that the railroad operations get down to economic bed 
rock. The considerations pointing to the economic strength attainable 
through eliminating the inefficiency due directly or indirectly to com- 
petition between the railroads are manifold and will not be stated here 
in detail. No other country in the world has insisted upon the incon- 
sistent policy of the regulation of its railroads by the dual forces, on 
the one hand, of competition and, on the other hand, by a close govern- 
mental supervision predicated upon the assumption that the railroad is 
a natural monopoly not affected by competition. The combination has 
been too heavy. The railroads’ own competitive practices have generally 
been regarded by the students of the railroad problem as the railroads’ 
greatest source of weakness. The results of the investigations now be- 
ing conducted by the Coordinator’s staff, not yet available, will undoub- 
edly sustain substantial consolidation economies in operating expenses. 
But we believe that even greater economic gains will be secured through 
the elimination of unnecessary capital expenditures (estimated by com- 
petent men to cut the capital expenditures in two) and the elimination 
of revenue losses due to rate competition. 

Consolidation seems to be the most adequate means of permanently 
improving the condition of the carriers. There is strong evidence that 
the traffic growth curve has flattened out, that even if the country 
should soon reach normal conditions, the traffic will not attain previous 
levels, and that consequently if there is to be a return to railroad pros- 
perity, the present methods of operation and regulation cannot be con- 
tinued. The truck has a legitimate and broadening field, of which it 
cannot, and will not, be deprived. Considering the jurisdictional di- 
versity between the state and federal governments, the certainty that 
rigorous regulation of the carrier truck (contract or common) will 
throw the business to the non-earrier private vehicle, and the necessary 
slowness of the carriers’ regaining the business lost to the trucks (if 
they ever do), it is clear that truck regulation promises no early, nor 
very substantial, measure of relief. 

We have not overlooked the economies to be had through pooling. 
While the research work of the Coordinator’s staff as to such savings is 
not complete, it seems clear that they would be substantial. Pooling 
could be established in a relatively short time, and with no change in the 
corporate structures or the ownership of the property. The Emergency 
Transportation Act already authorizes the Coordinator to require such 
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coordination. At this writing it seems probable that it will be found 
that as a ‘emporary provision such coordination is desirable. But it is 
clear that it is a halfway measure and a temporary step. Pooling ar- 
rangements are not desirable as a permanent thing; all of the economies 
securable by a general pooling of freight, and even greater economies, 
ean be secured by consolidations. If a pooling agency is superimposed 
over the present railroad managements, leaving to them merely the con- 
duct of the transportation operations under an arrangement whereby 
their relative earnings are definitely fixed, the inevitable result of such 
an arrangement, if it is permanent, will be a deterioration of the man- 
agements and a disintegration of their morale. The friction and diver- 
sity due to a dispersion of management and ownership, which will re- 
main under pooling arrangements, will not permit the attainment of the 
full efficiency which can be secured through the development of the 
unity resulting from right consolidations. Consequently, pooling inevi- 
tably would lead to, and would be a natural step toward, consolida- 
tions, and if adopted, should be a preliminary step. 

(1) While, aside from regulation of other means of transporta- 
tion and pooling, there are various minor measures of relief, we know 
of no measures short of consolidation combined with public representa- 
tion in the management, which individually or even collectively are 
sufficiently basic in their effect as to change the railroads’ affairs in a 
way to avert the recurrence of conditions of such extremity as to create 
a risk which private capital cannot continue to bear, which it is pos- 
sible to avert under private ownership, and which under government 
ownership it would be the first move of the government to eliminate. 

(2) Thirteen years of experience under the Transportation Act 
has demonstrated that if there are to be consolidations they must be com- 
pulsory. It is clear that the egotism and individuality of the separate 
managements, together with the inherent difficulties of their consolidat- 
ing the properties themselves, would too greatly delay consolidation in 
the present crisis under any non-compulsory statute (even were the 
statute more appropriately framed than the Transportation Act, 1920). 
Further: by compelling the consolidations into certain systems and by 
certain consolidation processes, greater efficiency can be insured, in the 
grouping of the lines, and in building the capital structure, than if the 
roads are permitted to proceed independently. Under any consolida- 
tion program which is non-compulsory and not fully comprehensive it 
is almost certain that uneconomic and inefficient groupings will result 
due to the inevitable inclination of the carriers which initiate consolida- 
tions to grab favorable lines in the effort to build up their own power 
and importance, leaving the map stream with scattered fragments of 
undesirable property. Under a non-compulsory statute, if the Commis- 
sion stops such practices, it stops consolidations. The consolidations 
must be made according to plans designed to perfect the transportation 
plant of the nation, rather than to perfect a particular railroad as the 
strongest in the country. The speculation, the false inflation of costs 
and values, and the distortions of capital structures due to the strug- 
gles for control, which would occur if the carriers are permitted to put 
these systems together according to their individual ambitions, should 
and can be avoided. Yet, it is not intended to create a situation where 
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the individual initiative of the carriers in making consolidations will be 
stopped. 

(3) What provisions shall be made for defining the form and 
character of the consolidations? There are various alternatives :— 

(a) Set up a statute requiring that the railroads consolidate be- 
fore a certain early date, and that the consolidated systems as specified 
in the statute shall be created out of the designated constituent lines, 
allowing subsequent adjustments when in the public interest. This, in 
general, was the system used in consolidating the British railroads. It 
worked admirably under the conditions there existing. 

(b) A variation of the foregoing form would be to have the stat- 
ute declare the national policy favorable to consolidations, prescribe ina 
general way how they are to be made, require that they be effected as of 
a certain early date, and allow the interested parties to submit plans for 
consideration and determination by the Coordinator, and on review by 
either the Interstate Commerce Commission or a special amalgamation 
board. 

(ce) A third form would be like the one just stated except that it 
would not require the consolidations as of any certain early date but 
rather within, say, not more than four years. The coordinator would 
be authorized to initiate the consolidation proceedings at any time 
within, but not later than the end of, that period. He would be required 
after investigation, to initiate and promulgate consolidation plans, 
which would prescribe the groupings, the constituent lines, and the 
means of accomplishing the consolidations. Such plans also could be 
initiated with the Coordinator by the carriers or other interested 
parties. 

We would adopt the last of these alternative forms of statute. The 
prime consideration affecting the selection is whether it is desirable to 
prescribe an inflexible action, or enable an adjustment of the program 
consistent with the flux of cireumstances in the present economic crisis 
and reflecting the new ideas resulting from the further consideration of 
the problem by the Coordinator, the carriers and other interested par- 
ties, subsequent to the passage of the act. Our conclusion is that a flexi- 
ble program is desirable in conjunction with, and as the next step follow- 
ing, the present coordinative activities. The probabilities are that the 
Coordinator will find it desirable to require coordination through pool- 
ing and the joint operation of terminal facilities. Such a program would 
be a temporary step naturally preliminary to a consolidation program. 
Such coordinative activities should naturally merge into and be fol- 
lowed by consolidations of a form influenced by, and determined in the 
light of, such coordinative developments. 

(4) Shall the consolidation grouping be monopolistie or non-mo- 
nopolistic, regional or countrywide? While information may be devel- 
oped by the investigations made by the Coordinator’s staff enabling at 
answer to these questions prior to the time that the new legislation must 
be drawn, it is difficult now to make any recommendations. The statute 
should be drawn to permit the Coordinator, in the light of his further 
investigations, to determine these questions rather than to have the 
policy strictly prescribed by the act. The purpose of consolidation 
being to get economies by eliminating competition, the statute should 
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abandon the policy of the 1920 Transportation Act, which seems to be 
definitely obsolete, requiring that the consolidations should be accom- 
plished in a manner to insure full competition and the consequent bur- 
dening of the public with its full wastes. 

We do not believe that the competitive groupings recommended as 
the result of the Commission’s consideration of the problem so reflect 
such present day conditions as the present economic crisis and the in- 
creased and possible use of the trucks, as to entitle them now to be made 
permanent. The determination should rest upon the investigations now 
being, or to be, made by the Coordinator’s staff. 

(5) We shali now consider the forms of the new consolidated ecor- 
porations, their organization, management and control, specifications for 
which would be made in the act. Shall the new corporations be state or 
federal? In support of federal incorporation: (a) It is obviously more 
appropriate that a federal corporation operate a railroad through twenty 
states. Federal incorporation insures uniformity in the laws defining 
the rights, powers and duties of the corporations and avoids the state 
diversity. (b) Federal corporations may be protected against discrimi- 
natory state taxation. 

The law could provide that these corporations be taxed under such 
principles as govern the taxation of national banks. If state corpora- 
tions were used, the taxation problem would be difficult because of the 
license fees incidental to the consolidation reorganizations for corpora- 
tion organization, the issuance of new securities, and securing the right 
to do business in the respective states. These fees are very heavy and 
would cost many millions. If the reorganization went forward to the 
point involving an exchange of bonds, such costs would be almost pro- 
hibitive. They could be only avoided by state legislation which would be 
difficult to secure. 

In what has been written on the subject, there is practical unani- 
mity among the writers as to the high desirability of federal ineorpora- 
tion. The only doubt expressed has been on the ground that such action 
was not politically expedient because of the states’ opposition, due 
largely to their fear of losing productive and vulnerable objects of taxa- 
tion. Such a consideration cannot control. 

The railroad practices as to their corporate, administrative, and 
financial structure have necessarily remained largely unchanged for 
twenty-five years. In establishing the pattern of such practices for these 
new corporations, there is then full opportunity to make them express 
the all needed improvement. 

(6) Before considering the public participation in the manage- 
ment of these corporations, it is necessary to consider the establishment 
of the ageney by which it is to be effected. 

We would make the office of the Federal Coordinator permanent: 

(a) He will be called the ‘‘ Federal Railroad Administrator’’, and 
will not be a cabinet member, for his position must be kept non-political, 
his appointment being made therefore by the President without approval 
of the Senate. His office will be hedged about with the protections cus- 
tomarily used in statutes intended to protect non-political executives. 
He will be appointed for ten years, the end of his term not to coincide 
with a change in the national administration. (b) He will have a non- 
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political staff of experts, selected and removable at his discretion, to 
serve as ‘‘public representatives’’ on the boards of directors of the con. 
solidated corporations, these directors to be paid at least fifteen thousand 
dollars a year by the companies and to serve for ten years. (c) It will 
be the duty of the Railroad Administrator, with the aid of a suitable re. 
search and advisory staff, to conduct such research as is necessary to 
enable him to develop proper policies and technique. These staff ap. 
pointments will be made by the Administrator in the same manner as he 
appoints the public directors. (d) He will have certain functions with 
regard to the labor problems, not germane to the present discussion, and 
considered later. (e) It is clear, because of the participation of the 
Administrator in the management of the railroads, and because of his 
greater administrative efficiency as a single administrative officer, that 
he should ultimately be given certain administrative functions now 
lodged in the Commission, which would better be the duties of a single 
officer, than of a commission composed of eleven men. Greater efficiency 
could be secured through his exercising these functions in the non-legal: 
istic manner of an administrative official, instead of in the formal manner 
of commission procedure. In the present day complexities, we have out- 
worn the method of commission administration by legalistic formality 
devised for old fashioned simplicities. While such a re-alignment is a 
logical and desirable step, it may well be deferred in the present emer- 
gency and in view of the heavy volume of activity for which the 
Administrator is to be responsible during the consolidation movement. 

(7) Public participation in the management. The statute will 
require that on the board of each of the federal companies there will be 
‘*Public Representatives’’, who will be members of the Administrator's 
staff and designated by him for the particular board. There are various 
means of selecting such representatives. Federal appointments could be 
made by the President, or state representatives could be appointed by 
the governors. But politics would be fatal to either arrangement. Under 
neither would it be possible to secure the expertness nor the coordination 
possible under our proposal. Were the governors to appoint state repre- 
sentatives, there would be an unfortunate emphasis upon state rights and 
local interests, and difficult problems arising from personality would be 
created in such magnitude as to defeat the ends of the plan. We have no 
intention of injecting politics into the railroad management. The danger 
of such injection is the chief objection which will be made to this pro 
posal. But the experience in railroad regulation, not only in the past 
but at the present, shows that the necessary separation can be main- 
tained. 

Government participation in the management seems necessary be- 
cause the consolidation of the railroads into large systems, particularly 1! 
monopolistic, requires greater reflection of the public interest in the 
management ; because the participation in the form proposed will result 
in a needed stimulation of the present management which in many Tr 
spects is highly conventional ; because it will enable a better coordination 
of the whole railroad industry under a common standard and _ policy; 
and because it will serve to break down the present anti-railroad pre)! 
dice. A Railroad Administrator, non-political in type. and of the best 
grade of such an official which the country can produce, aided by an 
efficient staff of intelligent and forward looking men, should be able 
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establish on a high plane the railroad policy of the government, and 
secure its effective reflection in the railroad managements. He should be 
able by researeh to bring to bear on the railroad problems a free and live 
intelligence when the carriers’ present consideration of them reflects the 
deadening influences of conventionality. By this process also a complete 
coordination of all the railroads can be secured tending to insure that 
their management and regulation be in accordance with this common 
policy and purpose. But, on the other hand, it is not intended to destroy 
private initiative, nor to take over the management. The purpose is 
cooperation, not domination. 

The railroad company is in point of fact and law a quasi-public cor- 
poration engaged in public service. Proper reflection of the public inter- 
est has been ineffectively attempted by regulation. Regardless of what it 
isnamed, the present commission regulation is not less than management. 
It is not efficient management because, instead of being a direct participa- 
tion in the primary stage of operation, it is an indirect participation at 
a delayed stage, and frequently by the antagonistic (and if not antago- 
nistic, then formal, and consequently laborious) processes of litigation. 
The result is a dual management by people at odds. The tendency of 
the regulation has been repressive rather than constructively supportive. 
This is due to no inherent fault of the people involved, but is the inevi- 
table product of a lawyers’ system which puts emphasis on ‘‘rights’’— 
which are a defense mechanism for interests in supposed antagonism. 
Issues can be better settled around a directorate table than by formal 
procedure reflecting legalistic theory. Besides, the law is too apt to look 
back, and is inelined to inflexibility. Right management looks forward 
and accepts precedent only if it is present intelligence, which it may or 
may not be. 

Consequently, it is desirable to make efficient the present public par- 
ticipation in the management by changing its form. This is not an in- 
creased interference with the rights of the railroads. But if an enecroach- 
ment, it would be justified by the increased powers now to be given to 
the railroads through the increased degree of monopolization resulting 
from the consolidations, by the new stability to be given to the railroad 
business, and by the fact that it is a quasi-public and not a private 
business. There are no valid constitutional objections to what we pro- 
pose. Actually, the property rights, upon which those who oppose this 
suggestion will rely, have given the carriers no adequate protection nor 
forestalled the financial extremity from which now, as in 1920, it is 
necessary to rescue them. Right human relations, not fine sounding 
constitutional principles, are the best substance of a prosperous business. 

Mr. Berle’s ‘‘The Modern Corporation and Private Property’’ has 
served to break the fiction that the stockholders, who are technically the 
real owners of the railroads, control them. He demonstrates that the 
boards of directors are neither selected by, nor responsive to, the mass 
of unorganized and uninformed stockholders, no one of whom owns more 
than an insignificant fraction of the stock. The board ordinarily re- 
fleets the management and is selected as the result of its activity. The 
consequence is not mere absentee, but irresponsible absentee ownership. 
This cireumstance strengthens the necessity of public representation. 
It indicates the unsoundness of the suggestion that public representation 
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would deprive the owners of the property of its management. They do 
not have it. We have urged unity as the best basis of stability. The 
moral hazard of a highly effective public antagonism from the Granger 
days has been the great source of danger to the railroads. It has warped 
their whole experience. We propose to break down public opposition to 
what are supposed to be, and in point of law actually are, quasi-public 
institutions, by making them maintain their true quasi-public status. 
This has never been accomplished by commission regulation which 
created an effective forum for, but never destroyed, the antagonism. 
Publie relationship campaigns have always failed, even when intelligent- 
ly conducted by such men as Mr. Markham. This failure is because 
the public antagonism is due to the conflict between the public and 
private interests. The managers of these quasi-public properties have 
naturally endeavored to operate the business with emphasis on private 
rights, under the pressure of a regulation more or less antagonistic, 
which pressure continually emphasized the antithesis between public and 
private rights. This practice ought now to be stopped. The presence of 
public representation is caleulated to improve the attitude of any man- 
agements as may be made up of men who have lost, or never had, the 
common touch. The presence of this group of active government men 
on the boards will result, we believe, in the gradual disappearance of 
the uninterested and uninformed directors now found on so many boards. 
The activity of the demagogye in catering to the public prejudice, as 
inflamed by such influences as we have discussed, is to be checked. This 
all means a new stability. 

As we understand the new ideas of the conduct of business, which 
the world crisis has foreed to the surface, as expressed in such move- 
ments as our national recovery legislation and in similar movements 
abroad, the trend seems to be distinctly away from government owner- 


ship, and toward the creation of what might be called a ‘‘socialized”’ . 


industry,—although it is in no sense socialism. It is an arrangement 
whereby there is a full recognition of the common rights and interests 
in the conduct of the business of all the elements participating in it. 
These elements are the owners of the property, labor and the public. It 
is recognized that the common good requires the protection of the good 
of each of these elements. The government secures this protection by 
intermediation. But the railroad world has been a kingdom divided 
against itself brought to desolation. 

(8) Should labor be represented in the directorates? To be con- 
sistent with what was just said, the answer would be yes. The practical 
answer now seems to be no. When this was proposed in the British con- 
solidations, British labor decided against it. Our discussion with men 
informed about labor conditions indieates that the same conclusion 
should be reached here. Labor prefers to deal at arm’s length. It can 
strike harder if it is not too close. It seems to be regarded as a certainty 
that the labor representatives upon these boards would not be able to 
retain the confidence of their constituency, the labor unions not having 
reached the place where such representatives can retain the confidence 
of the unions if they do not secure the results which the unions want. 
This, if true, now, should be accepted as a temporary condition and pro- 
vision should be made to change the arrangement for representation 
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when the attitudes change. The activity of the proposed Railroad Ad- 
ministrator’s labor relations staff (about to be discussed) can be de- 
pended upon to make the change. In the meantime, the public repre- 
sentatives will protect labor. 

(9) How should the bondholders and stockholders be represented 
on the directorate? Our conferences with well informed executives of the 
savings banks which have large holdings in railroad bonds, indicated 
their strong desire for greater protection through representation on the 
boards. Disregarding the conventions of the law, the bondholders own 
iwo-thirds of the property. Seven billion dollars worth of railroad bonds 
are held by organizations serving in a fiduciary capacity. They are just 
as much interested in the management as the stockholders. 

Where there are a hundred thousand shareholders in a large railroad 
company, a majority of whom are women, with no single shareholder 
owning more than a fraction of one percentage of the stock, it is impos- 
sible to secure a sensitive and effective reflection of their views, nor is it 
clear that the views of this conglomerate group of people would contri- 
bute to the efficiency and idealism of the management. There seems to 
be no practical way of meeting this problem, although it would be pos- 
sible to improve the present status and insure a stockholders’ representa- 
tion which will be more than a management representation by requiring 
that the caucus arrangements be made by the public representatives 
rather than by the management. 

Under such circumstances how should the representation of the 
board be distributed? Should the directorate be divided equally be- 
tween the bondholders, the stockholders, and the publie representatives? 
In point of legal theory the stockholders are the owners of the property, 
and such a course would deprive them of its control. Consequently, we 
would give a majority, say, seventy per cent, of the membership to the 
stockholders and thirty per cent to the public representatives. We would 
provide for representation to the bondholders one half as great as the 
public representation, but without the voting privilege. These perecent- 
ages would vary, however, with the size of the board and are not to be 
regarded as inflexible. 

(10) The treatment of labor: The purpose of consolidation is to 
secure economy in operation and capital expenditures. Of the operating 
economies available through consolidation, roughly sixty per cent are 
labor costs. These economies cannot be made to fall on labor when the 
country is in the midst of a depression, and when large sums of public 
money are being expended to take care of the unemployed. This neces- 
sity is expressed in the terms of the Emergency Transportation Act, 
which puts a serious limitation on the economies otherwise possible 
through coordination. In the British consolidation statute, there was a 
similar protection of labor which substantia!ly delayed the realization of 
the full consolidation economies. We are advised by British railroad 
men that this delay is not to be regarded as a controlling argument 
against consolidations. The consolidation economies in diminished capital 
expenditures, and aside from labor savings in operating expenses, would 
be great. One of the best informed carrier executives estimates that 
consolidations would have reduced the capital expenditures since the war 
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fully fifty per cent. Consolidation would be desirable even were there 
no labor economies in the beginning. 

The importance of this phase of the problem is to some extent 
minimized for the reason that we are proposing a flexible program under 
which consolidations might follow preliminary coordinative efforts, such 
as pooling or terminal coordinations. The consolidations would not 
become operative at once, or at the earliest before two or three years. 
Before established, we can confidently expect that recovery will be so well 
under way that the possible burden on labor will lose the significance 
which it would have were immediate consolidations effected. But this 
is not suggested as an answer to the problem. 

Looking at the question from the long time point of view, rather 
than from the standpoint of the immediate exigencies, it is clear that 
labor is not apt to find permanent prosperity in a bankrupt industry; 
that when radical changes are proposed in the organization of the rail- 
road business, some of which may be thought to strike serious blows at 
the rights of the owners and of the managements, but which are entirely 
justified because for the common good, labor can be expected to be 
willing to make some sacrifices in the common effort to stabilize the busi- 
ness. Our conversations with labor men lead us to believe that such 
will be their attitude, and certainly would be their attitude if labor 
were insured ultimate fair treatment. For reasons which we will 
explain, we propose to insure an improvement in that treatment through 
the activity of the labor relationship staff of the Federal Coordinator. 
Our conversations with labor men lead us to believe that there is no 
strong sentiment among the labor unions in favor of government owner- 
ship, but an awareness that unless this business can be stabilized, govern- 
ment ownership will be inevitable, and is very apt to be unsatisfactory 
to labor. They do not think that this country will undertake govern- 
ment ownership for the purpose of paying higher wages than economic 
principles will permit under private ownership. 

The ease is then, that the brunt of the economies of consolidation 
should not be made to fall on labor; that, on the other hand, if eonsoli- 
dations are for the national good they cannot be prevented by limita- 
tions too favorable to labor. A compromise must be fairly made. What 
is needed, in order to make it, is careful information with reference to 
what economies may be expected from the several types of consolidation, 
and what practical steps there are which may serve to prevent labor 
from bearing an unfair proportion of the burden of the economies. 
That information is not vet available, although investigations are under 
way by the Coordinator’s staff with reference to such questions as the 
inauguration of adequate pension and retirement systems, the payment 
of a dismissal wage, the establishment of an adequate employment 
service for the land transportation industry as a part of the United 
States Employment Service, employment stabilization, ete. Where the 
line will be drawn must depend on what economies investigation will 
show as procurable through the various types of consolidation, as well as 
what will be the economic effect of such of the measures just named as 
may be practicable. 

But such reforms as have just been named do not go to the bottom 
of things. They might even make worsé the basie antagonistic relation- 
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ship existing between the management and labor, if foreed upon an un- 
willing management. We have said that labor and capital should both 
contribute to the stabilization of what is a common venture. But labor 
has not been treated as a party to a common venture. The relationships 
between the management and labor, like other railroad relationships, are 
conventionalized along lines of antagonism, reflecting the exigencies of 
past developments, rather than what intelligence would now say they 
ought to be. This is no more the fault of the managements than of labor. 
The old time railroad traditions are partly responsible for it. Railroad 
labor has not been dignified by being invited into a relationship of 
responsibility where its intelligence has been stimulated to devise more 
efficient means of conducting a common enterprise. Speaking generally, 
the true efficiency of labor has consequently not been attained. On the 
other hand, great progress has been made on some lines through giving 
labor a sense of a fuller participation, responsibility and expression, in 
what is nearer a partnership. But progress on these railroads along 
such lines has been held back by the conditions on the roads generally. 
The same problem has existed in England where greater efforts have 
been made in improving the condition than here. We believe that a good 
deal could be accomplished if there was an authoritative and intelligent 
government agency whose business it was to set the right standards of 
thinking and practice for these relationships. 

Therefore we propose: (a) That the Federal Railroad Administra- 
tor be required to maintain a Labor Relations Staff, whose duty it will 
be to investigate working conditions and the relations of railroad labor, 
promulgate codes or practices based on research intended to develop 
better relationships between management and labor, these relationships 
to be changed primarily by educative processes (the proposed labor 
codes and practices not to have the force of law) and also by intermedia- 
tion by the Administrator and his staff for the improvement of long- 
range labor relations and working conditions, when and wherever neces- 
sary. , 

In other words the thought is to provide a technically qualified labor 
relations service for the entire industry whose duty it will be through 
advice, counsel and cooperation with railroad managements, employees 
and their labor organizations, to allay misunderstandings and suspici- 
ons, eliminate prejudices, correct wasteful and destructive personnel 
practices either managerial or of labor, and develop constructive joint 
activities aimed at such objectives as fewer grievances, improved work- 
ing conditions, stabilization of employment, conservation of time and 
materials, better quality of workmanship, increased production, and im- 
proved service to the public. In this way it is hoped to establish in the 
railroad industry many of the labor reforms which have already proved 
valuable on some of our railroads as well as in other industries. By this 
means, coupled with the legal authority of the Administrator to prevent 
the denial to employees of their basic labor rights, we hope to provide a 
new dispensation for labor relations in the railroad industry. (b) That 
it be the poliey to move forward as rapidly as possible to a place where 
labor will be given the opportunity to join with other parties to the 
industry in assuming responsibility on the directorates; the position, 
however, being taken now that the concord which is essential to effeetive 
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management cannot be secured at present by participation of labor on 
the boards. It should be clearly established, however, that this relation. 
ship is expected to change and must change; that the activities of the 
Labor Relations Staff and the Administrator shall be devoted to that end 
and that as a consequence when the general labor relationships become 
essentially constructive in nature, labor will enter into its natural place 
in the general supervision of the industry. (¢) That the labor provisions 
of the Bankruptey Act as amended March, 1933, and incorporated by 
Section 7 (e) in the Emergeney Railroad Transportation Act, 1933, 
prohibiting any railroad from denying the right of its employees to join 
the labor organization of their choice, be amplified and clarified, and 
made to apply not only to railroad companies but also to their officers 
and representatives, to the end that there be no limitation upon the 
rights of the employees in exercising freedom of choice in labor matters. 

(11) The problem of the measures to be taken to continue the 
federal financial assistance to the carriers is itself a question of such 
magnitude that within the scope of this report we shall do no more than 
eall attention to the necessity of its treatment in the legislation. In 
connection with a compulsory consolidation program, a new Railroad 
Finance Corporation or the Reconstruction Finanee Corporation should 
be authorized to assist the financing of the consolidations by federal 
loans. Under the plans of consolidation, which we shall recommend, it is 
provided that, so far as possible, the consolidations be effected by re- 
organizations and not by condemnation or purchase of the property, as a 
consequence of which the amount of money necessary is substantially 
minimized. Our plan contemplates compulsory reorganization of over 
capitalized or badly finaneed properties. The question then arises 
whether the finance corporation should have enlarged powers permitting 
it to act as the banker of the railroads, or whether its funetions should 
be kept within the more narrow limit of those of the present Recon- 
struction Finance Corporation. There is much to be said in favor of a 
movement which would entirely free the railroads from any reliance 
upon private bankers. But, on the other hand, unless the government is 
prepared to guarantee the seeurities, there are dangers in committing 
the government to a course whereby it is to act in the distribution of 
railroad seeurities to the general public. This is a question which we 
leave undecided. The strength of the new consolidated carriers, and the 
public participation in their management, will, it would seem, put an 
end to banker domination of the railroads, to whatever extent it has 
oeeurred. 

(12) The act should contain a declaration of the national policy 
to insure adequate income to the carriers. Because the new setup will 
minimize useless competitive expenses, will provide for governmental 
participation in the management, and will do away with many of the 
evils which have beset the present system, there can be no legitimate 
objection to a policy of rate making which will insure, but not guarantee, 
a proper return. Our discussions with financial experts indicate that 
the investing publie has lost all faith in the financial stability of the 
carriers, and in the dependability of Congress and the Commission 1n 
permitting them to earn a reasonable return. Credit must be restored. 
Finaneing must be made possible. All that we have proposed tends to 
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that end. The statute should contain a strong declaration of the national 
policy to secure an adequate income to the carriers, couched in such 
general language as the present law, and not guaranteeing the earnings. 
The statute should impose the duty upon the Railroad Administrator to 
make investigations from time to time as to the adequacy of the railroad 
revenue and to make recommendations to the Commission as to what rate 
adjustments are necessary, and should require the Commission to main- 
tain adequate rates. 


The Means of Effecting Unification 


The Legal Rights Involved: Before considering the several ways in 
which the roads can be required to unify, it is important to observe 
that: 

(1) Congress, in the exercise of its power to regulate commerce, 
ean require compulsory unification of the various railroad companies 
into designated corporations : 

(2) It ean authorize the creation of federal corporations, and can 
require them to acquire, and the existing companies to grant, ownership 
or control of the operating railroad property. 

(3) It ean forbid the existing companies to operate in interstate 
commerce, unless such ownership or control is conveyed to the federal 
companies as required. 

While Congress could compel the consolidation of railroads under 
its powers to establish post offices and post roads and to provide for the 
common defense and general welfare of the country, it is unnecessary to 
rely upon that authority. Under the interstate commerce clause the 
federal government has ample power to require the compulsory unifica- 
tion of the existing lines into federal corporations, and to forbid the 
conduet of interstate commerce by any other corporations. The sover- 
eignty of Congress over interstate commerce is plenary and limited only 
by the Fifth Amendment. If Congress decides that it is necessary to 
require consolidation in the regulation of interstate commerce, its judg- 
ment in that respect is not subject to investigation by the courts. 
Gibbons v. Ogden, 9 Wheat 1, 196, 197; Northern Securities Co. v. 
United States, 193 U. 8. 197, 335-6. Congress by implication has the 
power to create federal railroad corporations for the purposes of carry- 
ing out the execution of its granted powers over interstate commerce. 
McCulloch v. Maryland, 4 Wheat 316; Osborn v. United States Bank, 
9 Wheat 738, 859; California v. Pacific Railroad Companies, 127 U. 8. 
1; Luxton v. North River Bridge Co., 153 U. 8. 525-533. Or it eould 
grant additional franchises to state corporations; (California v. Pacific 
Railroad Companies, 127 U. S. 1, 39; Southern Pacific R. R. Co. v. 
United States, 183 U. 8S. 519, 527). The power to regulate interstate 
commerce extends not merely to the commerce itself but to the agencies 
and instrumentalities employed, and Congress may select such agencies 
as it deems best adapted for the purpose. Consequently, a statute pro- 
hibiting the transaction of interstate commerce by a corporate organiza- 
tion of a form which Congress decides is undesirable and against the 
public interest is a valid exercise of Congress’ power over interstate 
commerce. Gloucester Ferry Co., v. Pennsylvania, 114 U. 8. 204; MeCul- 
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loch v. Maryland, 4 Wheat 421; The Northern Securities case, 193 
U. 8. 197; Pittsburgh and West. Virginia Ry. Co. v. I. C. C., 293 Fed. 
1001 ; ‘‘Congress’ Power to Prohibit Commerce’’ by E. 8S. Corwin, Cor- 
nell Law Quart., Vol. XVIII, p. 477, ‘‘The Power of Congress to Enact 
Corporation Laws and to Regulate Corporations’’, by Victor Morawetz, 
Harvard Law Rev., Vol. XXVI, p. 667, 680. 

Shall the Act prescribe the sole use of any single method? Congress 
could require a unification of the companies in a certain group with a 
designated federal corporation: (a) By lease. (b) By the aequisition 
of the federal corporation of the physical properties, subject to, or free 
from the existing mortgage liens. (c) By an acquisition of either a 
control of a majority, or by acquisition of all, of the outstanding stock 
of the existing companies. (d) By requiring that the existing railroad 
companies cease operating after a certain date, and submit to a consoli- 
dation with the designated federal corporation, this being accomplished 
by a compulsory reorganization, effected by an exchange of the securities 
of the old companies for the securities of the new company. We shall 
subsequently consider these several alternatives in detail. 

Prescribing a single procedure involves a hazard, because of the 
inability to forecast certainly the variety of problems presented by 
these many railroads. Also, it is desirable that the consolidations be 
effected, as far as possible, not by forcing the development into the 
fixed lines of a prescribed pattern, but by processes of conciliation and 
agreement, and that controversy and litigation be thus avoided, to which 
end a flexible procedure is conducive. Therefore, rather than specify 
any single method of effecting the consolidations, the statute should set 
up appropriate administrative machinery, declare the legislative policy 
regarding consolidations and the principles governing them, and author- 
ize the consolidations to be effected by any of certain designated ways. 
The alternative methods and the necessary qualifications and restrictions 
upon the manner of their use would be specified, and the ageney would be 
given the authority to preseribe, or approve, such methods for the par- 
ticular consolidations as it would determine to be appropriate, after 
negotiation with the interested parties and hearings. 

We therefore propose that the statute be so drawn as to permit the 
following procedure : 

(1) The Railroad Administrator will be authorized and required 
to investigate the problem of consolidations and to promulgate a plan 
for the unification of all, or of certain of the railroads into appropriate 
systems. He will be authorized to conduct informal negotiations with 
the several constituent companies and other interested parties in each 
group with reference to the consolidation of the carriers therein. He 
may initiate the plan, or the carriers or other interested parties may do 
so, but with him rather than with the Interstate Commerce Commission. 
The Administrator will then promulgate a detailed plan, specifying the 
group and the constituent lines thereof, the time when the plan is to be- 
come effective, and a complete prescription of the means of effecting the 
eonsolidation—whether by lease, reorganization acquisition of stock con- 
trol, ete., and, to illustrate, if by reorganization, then the basis of the 
exchange of the securities, ete. This plan will be subject to review by an 
Amalgamation Board in a manner to be subsequently discussed. 
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(2) The Administrator’s plan, when approved by the Amalgama- 
tion Board will culminate in its ordering the unification in accordance 
with the plan, the constituent lines being ordered to cooperate to that 
end. Any operation in interstate commerce after the specified date ex- 
cepting by the designated federal corporation, authorized to hold such 
consolidated system, will be forbidden. Control of the properties will be 
provided for after the fixed date for purposes of unified operation, in 
the event that the consolidations are not completed by that time, by the 
Administrator under provisions similar to those of the 1917 Federal 
Control Act or by the designated federal corporation. 

(3) The Administrator will be authorized to organize the new 
federal corporations in accordance with the statute’s specifications re- 
garding their corporate organization, powers and duties, and to control 
them until, when the amalgamations are complete, their control will 
pass into the hands of the constituent lines. It seems preferable to 
establish a new corporation rather than to select one of the existing 
corporations as a nucleus. 

(4) The question arises whether a special administrative tribunal, 
designated as a Railroad Amalgamation Board, should be established 
for the special purposes of consolidation or whether the work should 
be assigned to the Interstate Commerce Commission or a division thereof. 
In England great efficiency was obtained by establishing a special board 
earefully selected from men of special qualifications, and charged with 
the single duty of carrying through this laborious and important work. 
We favor such a course here. It seems highly desirable to start the new 
consolidation movement free from any inhibitions or conventionalities 
which have resulted from the attempted administration of the inade- 
quate provisions of the present act. The Commission is already over- 
burdened with work. One objection to such a course is that the econ- 
solidating of these properties must sometimes proceed in conjunction 
with proceedings inaugurated under Section 77 of the Bankruptey Act 
which requires the participation of the Commission in the reorganization 
of insolvent roads. This difficulty can be obviated by providing for a 
substitution of the Amalgamation Board for the Commission in such 
cases. 

A consideration of specific methods: We shall now discuss what we 
believe to be the best. of the available means of accomplishing the con- 
solidation. The statute would authorize the employment of any one of 
these methods, and would specify the terms and conditions of their use. 
The Administrator’s plan would specify in detail the terms of the con- 
solidation under the particular method or methods which he would ap- 
prove or prescribe. While the first of these methods will be discussed 
at greater length—that of compulsory reorganization with an exchange 
of securities—it is not intended to suggest that this should be employed 
in all eases. For it is recognized that it is desirable and necessary that 
the consolidations be accomplished with the full cooperation of the car- 
riers and other interested parties and that the movement get the full 
benefit of their energy and skill. To this end it is intended to keep open 
the use of all practicable means of solving the problems. 

(a) By corporation reorganization: As already suggested, Con- 
gress in the exercise of its control over interstate commerce can declare 
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that the public welfare requires the consolidation of the many existing 
companies into a few designated corporations. It can require that the 
new companies be federal corporations and can prescribe their organiza- 
tion, functions, and powers. The government can provide for the ae- 
complishment of consolidating the old companies into the new federal 
company by compulsory reorganization of the old companies according 
to a plan of reorganization determined upon by an administrative 
tribunal with appropriate hearings and judicial review. It ean provide 
for a transfer of the property of the constituent lines to the new federal 
corporation on the basis of a compensation paid to the old companies in 
the form of the securities, either stocks or bonds, of the new federal 
corporation, rather than in cash. No condemnation or sale of the prop- 
erty is necessary. Nor is it necessary that the security holders consent 
to the change. Both under its interstate commerce and its bankruptey 
powers, the government can require that in the process of effecting such 
a reorganization there shall be a sealing down of the funded debt of the 
insolvent roads. No private right of the security owners can stand 
against the necessary exercise of these rights of the government, if the 
requirement of due process of law is observed. Whether the vis major 
is the power of Congress under the interstate commerce clause, or under 
the bankruptey clause, the same general principles would be applicable. 
Canada Southern Ry. Co. v. Gebhard, 109 U. S. 506; ef. Northern 
Pacifie Ry. Co. v. Boyd, 228 VU. 8S. 483; Geddes v. Anaconda Copper 
Mining Co., 254 U. 8S. 590; Phipps v. Chicago, Rock Island & Pacific, 
284 Fed. 945. 

Such provisions are already incorporated in the railroad reorganiza- 
tion provisions of the new Bankruptcy Act. Under Section 77, if two- 
thirds of the stockholders assent, a dissenting stockholder is bound by 
the plan and may be required to take stock instead of eash, or if the 
judge shall decide that the interests of the stockholder will not be ad- 
versely affected by the plan, the dissenting stockholder may be so re- 
quired, even if the two-thirds do not agree (77e). The soundness of 
such provisions is indicated by the foregoing cases. If the stockholders 
may be required to take securities when two-thirds of the stockholders, 
‘or the court, so decide, he may be when Congress orders it, provided he is 
given in stock a just equivalent of the stock which he had. What has 
just been said is true also of the bondholders. 

There is direct authority for the method of reorganization whieh 
we propose in the decision of the United States Supreme Court in 
Canada Southern Railway Company vs. Gebhard, 109 U. 8. 506, where 
a statute was sustained as against dissenting security owners, which 
provided for a reorganization of a railroad company in such a manner 
as is here proposed. The constitution does not forbid the Federal 
Government to impair the obligation of the security owner’s contract. 
But it does require that his property not be taken without due process. 
This requires the determination of the amount of the securities to be 
allocated to the old corporations in this way: First, a determination 1s 
required of the value of the property of each of the constituent lines by 
a lawful standard consistently applied to all of them. The statute 
should prescribe a standard of value based primarily on a consideration 
of the earning power, present and prospective, but with a consideration 
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of such other relevant facts as the circumstances may justify. The same 
sort of a determination must be made of the aggregate property of the 
new consolidated company. Second, there must be a determination 
of the proportionate share and priority in such constituent company 
of each kind of security therein. The same sort of determination must 
be made as to the securities in the new company. This is a mixed ques- 
tion of law and fact requiring a determination of value, depending in 
part on the legal priorities of the respective interests. 

The final determination of these value issues, as issued of fact, may 
properly be committed to an administrative tribunal under a provision 
whereby there will be no determination of the facet de novo in court, 
either by the court itself or by a jury, the judicial review being limited 
to errors of law and arbitrariness. Crane v. Hahlo, 258 U.S. 142; Long 
Island Water Supply Co. v. Brooklyn, 166 U.S. 685, 695; Jury Trials 
in Condemnation Proceedings, by Walker TD. Hines, XI Virginia Law 
Review, 505. 

A substantial number of the railroads are over-capitalized. These 
roads are now unable to make their fixed charges. Their funded debt 
should be reduced. That reorganization should be accomplished in the 
course of the consolidation process. While there are objections to 
reorganizations in a time of depression, some of the most successful 
reorganizations ever effeeted—the Union Pacific, the Santa Fe and the 
Northern Pacifie—were made in such times. The procedure for the 
reorganization of insolvent railroad companies is already authorized by 
the newly enacted Section 77 of the Bankruptey Act. Inasmuch as there 
are apt to be insolvent lines in any group to be consolidated into a 
single system, it is necessary that the new consolidation statute be con- 
sistent with, and accommodated to, the provisions of Section 77. While 
provision must be made for the complete reorganization of those rail- 
roads so badly financed that in the public interest their funded debt 
should be reduced, there is no reason for disturbing the bonds of the 
strong companies. To do so increases the scale of the reorganization 
and the technical and administrative difficulties. A great part of these 
bonds is supported by adequate investment and property values; they 
have been floated at such low rates of interest that, short of a govern- 
ment guarantee, refinancing would not reduce the interest rate suffi- 
ciently to justify it. The statute therefore should prescribe a test of 
solvency and require the sealing down of the funded debt only of the 
companies failing to meet it. There would be no advantage in the re- 
organization of some of the roads which in the extremity of the present 
crisis are not meeting their fixed charges. But a test ean be readily 
prescribed so as to set a standard which will be as severe as is necessary 
to require the reorganization of the group of badly organized roads, 
requiring that the income of a prescribed test period bear a certain 
relationship to the fixed charges (allowing scrutiny and adjustment of 
the accounts to insure completeness of the charges), this relationship to 
be an issue of fact, determined preliminarily by the Administrator as 
a part of his proposed report, and then by the Amalgamation Board, 
if challenged. 

As to the treatment of the funded debt, our proposals, then are: 
(a) As to the companies not meeting the solvency test : the statute would 
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require that the Administrator inaugurate reorganization proceedings 
under Section 77. (b) As to the solvent companies, the statute would 
permit a reorganization involving exchange of the bonds, but would not 
require it. While the consolidation of such a company would be effected 
by an exchange of the stock only, the statute would require the plan to 
incorporate a provision for the voluntary exchange of the bonds of the 
old company for the bonds or the stock of the new federal corporation, 
this to be worked out on a basis of valuation determined by the <Ad- 
ministrator, and if challenged, passed upon by the Amalgamation Board. 
This would permit a voluntary simplification of the financial structure. 

In the case of the consolidation of a group of roads, all of which 
are solvent and where there is to be no reorganization of the funded debt, 
the purpose of the valuation is to get a right relativity between the con- 
stituent lines in the exchange of the stock of the new corporation for the 
stock of the old corporation. This, as suggested, should be done on the 
basis of earning ay For the purpose of securing a right relativity, 
it would be proper to use the earning power as of the last ten years, 
say 1923-1933. There should be no attempt to force a permanent re- 
organization of the carriers on the basis of a capitalization of the low 
earnings in the midst of the existing depression. The use of the earning 
capacity even of the prosperous years would not put any real value into 
the new securities issued, for their value will not de pe nd on their face 
value but on what the roads are permitted to earn in the future. While 
it is desirable that the roads not be over capitalized, it will be true in the 
future, as it has been in the past, that their capitalization will have no 
effect in keeping up the rates, because the government in the future, as 
in the past, will have effeetive control through rate regulation of their 
earnings irrespective of what their capitalization may be. 


The Procedure Under the Reorganization Plan 


At the present stage of this study we have not endeavored to work 
out all of the details of the procedure. There are various alternatives. 
Section 77, which involves an analagous and similar administrative and 
judicial process, indicates the possible variety in the methods of treat- 
ment. In the following discussion we shall endeavor, however, to bring 
attention to the more significant points, the most important of which 
have to do with the review of the consolidation plans by the Amalgama- 
tion Board and by the courts. 

The Administrator, after investigations and negotiations and having 
completed his plan, will file a petition, either simultaneously with the 
Amalgamation Board and the appropriate federal court, or first with the 
Amalgamation Board and subsequently with the court, petitioning for a 
consolidation and reorganization as proposed in the plan. This plan, 
among other things, would designate the constituent properties, the cap!- 
tal setup of the new federal corporation, and a specification of the pro- 
posed exchange of securities, with a full statement of the valuation basis 
upon which rested. 

In the event that any of the constituent lines are insolvent as de- 
termined by the Administrator in accordance with the test prescribed by 
the statute, the petition will ask the court for the reorganization of such 
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companies in accordance with the provisions of the new Bankruptcy Act, 
which would then become applicable. The procedure there prescribed 
would be followed, the court taking jurisdiction of these insolvent com- 
panies, appointing trustees, authorizing a time for the proof of claims, 
dividing the creditors into classes, ete., in accordance with the terms of 
Section 77, and certifying its findings with respect thereto back to the 
Board. The Board will also hold a public hearing, receive evidence, and 
consider the plan, following which it will render a report. The basis of 
its review of the Administrator’s plan will be as follows: All of the 
proposed findings of his report (excepting his findings with reference to 
the value of the property and the adequacy of the compensation effected 
by the exchange of securities) will be supported by a prima facie 
presumption and will not be upset if sustained by substantial evidence. 
But in the event that the findings of the Coordinator’s plan are attacked 
with reference to the value of the property, and the securities issued in 
compensation for the various rights and interests therein, the Board will 
conduct a full hearing and will make its own findings with reference 
thereto on the basis of the confiscation precedents—that is, it will deter- 
mine the actual value of the property upon the basis of a primary con- 
sideration of the earning power, present and prospective, together with 
a consideration of such other relevant facts as the circumstances may 
justify, and will determine the actual value of the respective interests 
therein. 

The Board shall thereupon certify its report to the court whose 
review will be limited in this manner: (1) With reference to any issues 
pertaining to those roads which are insolvent and whose insolveney pro- 
ceedings are pending before the court, the procedure shall be as ordered 
by the provisions of Section 77. (a) But as to the findings of the order 
which deal with the reorganization of the solvent companies, its review 
will be limited to errors of law or arbitrariness, its review of the findings 
of fact as to the value of the property and the adequacy of compensation 
being confined to an inquiry whether such findings are sustained by 
substantial evidence. The reason for denying a trial de novo in court on 
the value issues is the impracticability of such a review because of the 
amount of property involved. Under the British statute, a special 
tribunal of eminent men was created which succeeded in a short space 
of time in amalgamating one hundred and sixty railroads into four 
consolidated systems without litigation. Such efficiency and justice ean- 
not be secured if the determination of such complicated issues is left 
to litigation in the courts. Such litigation would be of a magnitude 
beyond almost any eases which the courts have ever handled. Such an 
arrangement will put a premium on the efforts of obstructionists to 
harass and delay a national movement. But on the other hand, the 
responsibility which it is proposed to put on the Amalgamation Board 
will require the selection of men of first class ability. In general the 
method proposed is similar to that pursued so successfully in England, 
although more flexible in point of the definition of the groupings and in 
point of the time of completion, and more formal because of our stricter 
constitutional requirements. 
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Other Methods of Accomplishing Consolidation 


(b) By lease: The consolidations could be effected through leases, 
The old companies could lease their operating properties (using the 
designation of the operating property employed in the 1917 Federal 
Control Act) to the designated federal corporation, the rent payable to 
each old carrier to be its respective share of the net of the new railroad 
determined by its percentage of the net income of the same group of 
lines, using a reasonable test period, say, the years 1926-30 (with suit- 
able accounting adjustment to insure uniformity of accounting practices 
and similarity of operating and traffic conditions). Representation 
of the constituent lines on the board of the federal corporation would be 
in proportion to the respective contributions of property (calculated 
on the same earnings basis). The rent would be determined by the 
Amalgamation Board, without a full court review on the facts. The 
Administrator would retain control of the federal corporation until 
the constituent lines agreed to come in. 

The lease method has been frequently employed in consolidating 
properties and has certain advantages, chief among which is its relative 
simplicity. The principal objection to its use has been the burdening of 
the holding company with fixed charges in the form of rentals—an 
objection here obviated by the constituent lines sharing ratably in 
whatever income the new railroad secures. Leasing should not be pre- 
scribed as the single way of effecting consolidations (although its use 
could be authorized for particular instances) because: 

(1) To take over these properties on short leases, say, twenty- 
five or fifty years, would be inconsistent with the fundamental purpose 
of a permanent reorganization. If the lease is for some indefinite period, 
or for a definite period of long duration such as one hundred years, the 
courts would hold that the equivalent of a fee had been taken, requiring 
compensation on other than an annual, or rental basis, thus invalidating 
one of the chief advantages of the plan—that the rental is limited to a 
proper proportion of whatever net income the new railroad secures. 
Such an objection is applicable only if a lease were compelled. 

(2) The financial experts state that the new federal corporation 
would find it difficult to finance the property if it had only a lease, even 
for a long term, and that arrangement would result in too complicated a 
eapital structure. Provision could be made for the ultimate reorganiza- 
tion of the old companies and their merger with the federal corporation 
But a temporary arrangement should not be made with that program in 
view. There are simpler methods of effecting such reorganization and it 
would better be done now. 

(e) Unification by other methods: The act should permit and 
authorize any other measure of unification or consolidation not here 
specifically discussed, for example, by the acquisition of the property or 
of its control in any manner, and the federal corporations should be 
given full powers of eminent domain to condemn any sort of property 
interest where such condemnation is necessary. 

In the event that the plan of the Administrator incorporated pro- 
visions for the consolidation of any of the properties by any of the 
means just discussed, the statute would provide for a review of the 








plan 
sion 
simil 
and 
exce 
den¢ 


divi 
Act 

mail 
brea 
cons 
sent 
per) 
mer 
rela 
to s 
and 
fro 
be 
pro 


Der 




































159 





FEBRUARY, 1934 





plan in the same manner as has been specified in the foregoing discus- 
sion of the reorganization method, and the review by the court would be 
ases. similarly limited, so that the findings of fact with reference to value 
- the and compensation would be final and not subject to review by the court 
leral excepting for errors of law, arbitrariness and lack of substantial evi- 
le to dence. 
Conclusion: As said at the start, the railroad world is a kingdom 


"Oe 
ve divided against itself and brought to desolation. The Transportation 
suit. § Act of 1920 failed, as will any other transportation act which seeks to 
tices maintain that disunity. Clearly, it is possible to go a long way towards 
ation breaking down the disunity. It can be broken between the carriers by 
id be consolidation; between the railroads and the public by public repre- 
lated sentation in management, and through a regulation improved by making 
the permanent the office of a railroad coordinator; and between the manage- 
The ments and labor by the activities of a permanent coordinator’s labor 
antil relationship staff. We offer no panacea. But along such lines the road 
to stability ean be found. Sir Josiah Stamp, eminent British economist 
ting and head of the largest British railroad, has said : ‘‘We must not demand 
itive from our solutions that they be perfect solutions, for if we do we shall { 
o of be driven to constant despair. Our best solutions can only be the ap- 
—an proaches to the truth.’’ 
y in ‘ LESLIE CRAVEN. 
pre- December 22, 1933. 
use ‘ 
nty- i 
pose ze ‘ , : 
riod. l'une ADAPTABILITY OF THE FEDERAL CONSTITUTION 
the 
ring ‘*It is no answer to say that this public need was not appre- 
ting hended a century ago, or to insist that what the provision of the Con- , 
toa stitution meant to the vision of that day it must mean to the vision of | 
Ires. our time. If by the statement that what the constitution meant at the i 
time of its adoption it means today, it is intended to say that the 
tion great clauses of the Constitution must be confined to the interpreta- 
ven tion which the framers, with the conditions and outlook of their 
eda time, would have placed upon them, the statement carries its own 
117a- refutation. It was to guard against such a narrow conception that 
‘ion. Chief Justice Marshall uttered the memorable warning— We must 
n in never forget that it is a Constitution we are expounding’ (McCul- 
ul it loch v. Maryland, 4 Wheat. 316, 407)—-‘a Constitution intended to 
endure for ages to come, and, consequently, to be adapted to the 
and various crises of human affairs.’ Id. p. 415. ‘When we are dealing 
here with the words of the Constitution, said this Court in Missouri v. 
v or Holland, 252 U. S. 416, 433, we must realize that they have called 
| he into life a being the development of which could not have been fore- 
erty seen completely by the most gifted of its begetters .... The case 
before us must be considered in the light of our whole experience and 
pro- not merely in that of what was said a hundred years ago.’’’ Home 
the Building & Loan Association vy. Blaisdell, 277 U. S., ---- , decided 
the January 8, 1934. 





Railroads Net Operating Income of $474,369,438 
in 1933 


N ANALYSIS of the operating income and expense reports of Class I 

railroads for 1933 is most interesting, in that they disclose that while 
operating revenues in 1933 were $31,000,000 less than in 1932, the net 
earnings were $148,000,000 above 1932. The answer, as will be noted 
from the table below, is that operating expenses were reduced $154,000,- 
000, and taxes reduced $35,000,000. The table follows: 


CLASS I RAILROADS—UNITED STATES 


Twelve months ended December 31 


Percent 
1933 1932 Increase 
Total operating revenues $3,095,446,191 $3,126,889,091 
Total operating expenses 2,249,318,750  2,403,543,795 
Taxes... 249,539,964 275,171,861 
Net railway operating income 474,369,438 326,317,936 
Operating ratio—per cent 72.67 76.87 
Rate of return on property investment 80¢ 1.24% 


Revenue freight increased only 1.7 percent, 1933 over 1932. The 
amount of revenue from freight was $2,492,735,344 in 1933 and $2,450,- 
957,092 in 1932. Passenger revenue amounted to $329,341,854 in 1933, 
or $47,753,519 less than the previous year. This was a decrease of 12.7%. 
Thirty-three Class I roads operated at a loss in 1933—7 in the eastern, 8 
in the southern, and 18 in the western districts. 


EMERGENCY AND POWER 


‘‘Emergency does not create power. Emergency does not in- 
crease granted power or remove or diminish the restrictions imposed 
upon power granted or reserved. The Constitution was adopted in a 
period of grave emergency. Its grants of power to the Federal Gov- 
ernment and its limitations of the power of the States were deter- 
mined in the light of emergency and they are not altered by emer- 
gency. What power was thus granted and what limitations were 
thus imposed are questions which have always been, and always will 
be, the subject of close examination under our Constitutional system. 

While emergency does not create power, emergency may furnish 
the occasion for the exercise of power. ‘Although an emergency may 
not call into life a power which has never lived, nevertheless emer- 
gency may afford a reason for the exertion of a living power already 
enjoyed.’’’ Home Building & Loan Association v. Blaisdell, 277 

, decided January 8, 1934. 
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Consolidations—Is Cash Necessary? 


By R. V. Fuercuer* 


R. Leslie Craven’s very able and interesting study on Railroad Legis- 

lation, prepared for and addressed to the Federal Coordinator of 
Transportation, has attracted a great deal of attention. Many features 
of this thoughtful paper have provoked comment, and it commended 
itself so highly to the Coordinator that Mr. Eastman published it in 
full as an appendix to his first formal Report. 

The Craven study deals principally with railroad consolidations. 
It consists of a statement of the reasons why, in the author’s opinion, 
consolidations on a more extensive scale than has heretofore prevailed 
are essential to the existence of the railroads as privately owned and 
operated agencies of transportation, followed by a discussion, in some 
detail, of various plans and methods of bringing about these consolida- 
tions in a manner consistent with orderly and practicable procedure. 
The whole is prefaced by some general observations as to the dimensions 
and seriousness of the railroad problem. 

Mr. Craven is never dogmatic. In accord with what might have 
been expected from a culture so broad as his, and a mind so liberalized 
by honest reflection, he does not insist upon an exclusive formula. He 
mentions four methods of unification and suggests that they may well be 
optional. He does rather strongly favor the adoption of a plan under 
which consolidations shall be compulsory, provided, after conference 
and negotiation, desirable unifications can not otherwise be brought 
about. It is recognized that in order to accomplish this result, some 
provision must be made for applying coercive measures to recalcitrant 
security owners who may for reasons of their own decline to participate. 
It is suggested, therefore, as one and perhaps the most desirable pro- 
cedure, that the consolidation be brought about by organizing a new 
Federal corporation, endowed with the power and charged with the 
duty to acquire all the property and franchises of the railroad companies 
sought to be unified into one particular system. Quite obviously, this 
Federal corporation must have the right to acquire all outstanding 
stocks, and it would be desirable, to say the least, if it could also acquire 
or retire the bonds, particularly if one of the principal ends sought is 
relief from the burden of high fixed charges. But if all, or, indeed, any 
very large number of security holders should demand cash for their 
holdings, a situation might arise which would render extensive consoli- 
dations impossible by reason of the inability of the new corporation to 
finance the purchase of stocks and bonds. This difficulty would be 
intensified by the artificial increase in prices demanded, and hence, in a 
sense, in commercial values, resulting from publication of a plan. 

Mr. Craven therefore advances the view that no cash is necessary 
to bring about consolidations, and that after hearing and due consider- 


* General Counsel, Association of Railway Executives, Washington, D. C. 
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ation of relative values, holders of railroad stocks and bonds may be 
compelled by law to accept in exchange for their securities, issues of the 
new corporation. This is the theory which it is the purpose of this 
paper briefly to consider. 

Much consideration has been given to this matter of compulsory 
consolidation and to the practicability of condemning or otherwise 
coercively acquiring minority stock interests. In the so-called Fess bill, 
S. 668, introduced into the Senate of the United States in April, 1929, 
special attention is given to dissenting stockholders, and carriers partici- 
pating in the plan are given the right of eminent domain, through the 
exercise of which minority stock interests may be acquired. But under 
this bill, in the preparation of which many experienced railroad counsel 
participated, there is no suggestion that a stockholder whose interest is 
being involuntarily taken can lawfully be compensated otherwise than 
by the payment of money. There is no suggestion in this carefully con- 
sidered measure that, consistent with the requirements of due process, 
one form of property may be substituted for another by way of provid- 
ing compensation. 

There would seem to be little difficulty in ascertaining the general 
rule on this subject. It is the ordinary learning of the profession that 
when private property is sought to be taken for public use, the necessity 
for the taking, as well as the designation of what property shall be taken, 
are matters of legislative discretion, but the extent of the damages sus- 
tained, which is the measure of compensation, must be judicially ascer- 
tained. It is equally well settled that this compensation thus judicially 
determined must be paid in money. So much was expressly held as far 
back as Vanhorne’s Lessee v. Dorrance, 2 Dallas 304, 315, where it is 
said: ‘‘No just compensation can be made except in money.’’ That 
eareful authority, Nichols on Eminent Domain, Second Edition, Vol. I, 
page 625, states this clearly where it is said: 


Statutes providing that the person whose land is taken shall 
accept stock or bonds, or municipal warrants which the holder could 
enforce only by a suit at law, if not paid, have been unhesitatingly 
held invalid. 


If the reader cares to pursue the subject, other authorities to the 
same effect are stated in the margin.* 

Those who have advocated the theory of substituted compensation, 
because of ‘‘unusual circumstances,’’ may cite as an authority Brown v. 
United States, 263 U. S. 78. But this ease does not support the conten- 
tion either in the issues presented for determination, or in the language 
of the decision. It has attracted attention in this connection only be- 
cause the government was seeking to aequire by condemnation land which 
it could present to citizens in return for other land taken as a site for 
a reservoir. The only issue in the ease was as to the right of the govern- 
ment to exercise its authority to condemn this substituted land. Nowhere 


* Lewis on Eminent Domain, Third Edition, Vol. 2, page 1343. 
20 Corpus Juris 842. 
Board of Directors of St. Francis Levee District v..Webb, 188 Fed. 67. 
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in the case does it appear that the owners of the land, constituting the 
reservoir site, were challenging the government’s method of compensa- 
ting them. Presumably the government anticipated no difficulty on 
this score. In justice to Mr. Craven, it should be stated that he does 
not refer to the Brown case as authority. It may be confidently stated 
that the general rule is well established that only the payment of money 
ean satisfy the demands of owners of property taken for public use. 

Mr. Craven, in his provocative paper, relies apparently upon the 
power of Congress under the Commerce Clause and the Bankruptey 
Clause of the Constitution. There are numerous references to the 
Jankruptey Act of March 3, 1933, and particularly section 77, dealing 
with the reorganization of railroads. Special reference is made to para- 
graph (e) of the section, dealing with the rights of non-coneurring stock- 
holders owning less than one-third in amount of stock. It must be re- 
membered, however, that this Act applies only to such railroad com- 
panies as are either insolvent or unable to pay their debts as they 
mature. No legislation as yet enacted has undertaken to deal with 
compulsory acquisition of stock interests in solvent railroad companies 
able to meet their obligations. It must be borne in mind that it is well 
established in the field of bankruptcy adjudication that minority ecredit- 
ors may be foreed to submit to approved compositions. This familiar 
principle furnishes the basis for legislation authorizing the court to 
adjudicate in railroad reorganization cases, handled under the Bank- 
ruptey Act, that minority non-assenting stockholders may not, as a 
matter of right, prevent the consummation of a reorganization plan 
found by the court to be fair to the interests of all the stockholders. 

Mr. Craven in his study refers to at least three cases, decided by the 
Supreme Court of the United States, as supporting the view that the 
same general principles are applicable to the power of Congress under 
the Commerce Clause as under the Bankruptey Clause. 

The first of these eases is Canada Southern Ry. Co. v. Gebhard, 109 
U.S. 527. This is the ease upon which Mr. Craven seems principally 
to rely, since he refers to it as direct authority for the plan of organiza- 
tion which he proposes. But this Canada Southern case dealt with the 
rights of American stockholders in a Canadian insolvent corporation. 
The legislation under review was that of our northern neighbor dealing 
with one of its own corporations, in which the rights of the stockholders 
were measured by Canadian law. It would be singular indeed if our 
courts were to insist upon applying the due process clause of the Con- 
stitution of the United States to rights derived from the law of a for- 
ei7n nation. And furthermore, as hinted above, the Canadian legisla- 
tion dealt with a corporation admittedly unable to function farther on 
account of financial difficulties. 

The secorid case cited by Mr. Craven is Northern Pacific Ry. Co. v. 
Boyd, 238 U. S. 483. With all deference to a gentleman of the highest 
legal attainments, it is difficult to perceive in this case any support what- 
ever for the view which Mr. Craven champions. The court in this case 
sustained the contention of a non-assenting ereditor that he was not 
bound by a reorganization plan under which the property of an insol- 
vent railroad was transferred to the Northern Pacific Railway Com- 
pany. As a result of the court’s conclusion that the rights of this 





164 I. C. C. PRACTITIONERS’ JOURNAL 





creditor were entitled to protection, the purchaser of the property was 
held responsible in equity for the payment of the debt. 

The third case is Geddes v. Anaconda Copper Mining Co., 254 U. §. 
590. This case does not deal with the question we are here considering, 
but it has features that deserve brief mention. It deals with the con- 
tention by minority stockholders that the majority can not authorize the 
sale of all the assets of the corporation. The court recognized the gene- 
ral rule to this effect, but held that in this case such action was justified 
because the corporation, while not commercially insolvent, could not 
reasonably hope to continue profitably in business and was having diff- 
culty in meeting its obligations. Under these circumstances an excep- 
tion to the general rule was recognized. However, the interesting fea- 
ture of the case, in the light of what we are here discussing, is that the 
assets of the corporation were not sold for cash. Payment was made in 
the stock of the company making the purchase. The language of the 
court in disposing of this point is worth quoting: 


‘*Here again the general rule is that while, under the cireum- 
stances of this case, a sale of all of the property of a corporation 
could be authorized by the owners of less than all of the stock for an 
adequate consideration, it must be for money only, for the reason 
that the minority stockholders may not lawfully be compelled to 
accept a change of investment made for them by others, or to elect 
between losing their interests or entering a new company. 


But it has been suggested that this rule, also, should be sub- 
ject to the exception that when stock which has an established 
market value is taken in exchange for corporation property, it 
should be treated as the equivalent of money and that a sale other- 
wise valid should be sustained. Noyes, Inter-corporate Relations, 
See. 120, and cases cited. We approve the soundness of such an ex- 
ception. It would be a reproach to the law to invalidate a sale other- 
wise valid because not made for money, when it is made for stock 
which a stockholder receiving it may at once, in the New York or 
other general market, convert into an adequate cash consideration 
for what his holdings were in the corporate property. 


In this case the trial judge determined without difficulty the 
market value of the stock received in payment for the Alice prop- 
erties, and it is, of course, public knowledge that there was a wide 
and general market for Anaconda stock. This third contention of 
appellants must be denied.”’ 


While this case does not deal with eminent domain principles, nor 
with any question having to do with the taking of private property for 
public purposes, nor with what will satisfy the demands of due process 
in a proceeding essentially judicial, and while the court lays emphasis 
upon the fact that as a practical matter the stock was the equivalent of 
eash into which it could be readily converted without loss, yet it may be 
understood why the advocate of the theory of payment by substituting 
securities, hard driven for precedents, would mention this case with 
some satisfaction. 
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In the light of certain recent decisions in high quarters, it may not 
be safe to venture an opinion as to how far the legislative power may 
extend. It is safe to say, however, that Mr. Craven’s contention will 
not be universally accepted until it is established by the court of final 
resort. 





The following bit from a speech made by the late Senator Henry 
Cabot Lodge in Boston a number of years ago, is one of the choicest 
thoughts we have ever heard expressed : 


““As we grow older, and the shadows begin to lengthen, and 
the leaves that seemed so thick in youth above our heads grow thin 
and show the sky beyond; as those in the ranks in front drop out 
and we come in sight—as we all must—of the eternal rifle pits 
beyond, a man begins to feel that among the real precious things of 
life—more lasting, more substantial than many of the objects of 

um- ambition here below—is the love of those he loves, and the friend- 
tion ship of those whose friendship he prizes.’’ 
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sub. ** What is the reasonable rate that shall be charged to the ship- 
iol per? The legislature may not make rates so as to confiscate the car- 
— rier’s property. The carrier, on the other hand, may not make rates 
io, which are unjust to those who by economic necessity are compelled 
ons, to employ its services. Here, then, we have the minimum of legisla- 
my lative power and the maximum of the ecarrier’s power. Between 
her- these lies a zone, indefinite and variable. Without question the car- 
toek rier will tend toward the maximum, while Governmental authority 
k or will be inclined—in fact, has been created—to repress this upward 
tion tendency. One moves inevitably upward to the highest rate which 
the traffic will bear; the other attempts to discover some relation 
between charge for service and cost of service.’ Advances in Rates, 
the Western Case, 20 I. C. C. 307, 347-8. 
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__ ““The words ‘just and reasonable’ imply the application of good 
judgment and fairness, of common sense and a sense of justice to a given 
condition of facts. They are not fixed, unalterable, mathematical terms.”’ 
it ~ Investigation and Suspension Docket 26, 22 I. C. C. 604, 624. 
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Summary of H. R. 6836—Motor Vehicle Bill 


To regulate the transportation of passengers and property 
in interstate and foreign commerce by motor carriers 
operating on the public highways, and for other purposes. 


By CLARENCE A. MILLER, General Counsel, 


The American Short Line Railroad Association 


H. R. 6836, the Motor Vehicle Bill, may be briefly summarized as 
follows : 


1. Both common earriers and contract carriers by motor vehicle 
regulated by the Interstate Commerce Commission. 

2. Interstate Commerce Commission is given power of regulation 
of (a) service, (b) transportation of baggage and express, (¢) accounts, 
records and reports, (d) qualifications and maximum hours of service of 
employees, and (e) safety of operation and equipment. 


3. The procedural provisions are substantially similar to those 
now in the Interstate Commerce Act relating to the operation of rail- 
roads. Provision is made for notice and hearing in all proceedings under 
the Act. 


4. Matters relating to the operation of carriers in not more than 
three States must be referred by the Commission to joint boards of rep- 
resentatives from each State involved. These matters relate to (a) cer- 
tificates of public convenience and necessity, (b) suspension, change or 
revocation of permits, (c) consolidations or mergers, (d) violations of 
Act, (¢) complaints as to rates, fares, and charges, and (f) approval of 
surety bonds, insurance policies, or other agreements for protection of 
public. Joint boards have same status as Interstate Commerce Commis- 
sion examiners. Where more than three States are involved Commis- 
sion may exercise discretion as to referring matter to joint board. 


5. Interstate Commerce Commission is authorized to cooperate 
fully with State regulatory bodies. 


6. Final orders of Interstate Commerce Commission are subject 
to judicial review to same extent those orders now are, so far as rail- 
roads are concerned. 


7. Common carriers are required to obtain certificate of public 
convenience and necessity to operate on (a) any public highway, or (b) 
within any reservation under exclusive jurisdiction of United States. 
Common carriers already in operation must obtain certificate within 
ninety days from date of enactment of Act. 


8. Certificates are to be issued to any qualified person (a) fit, will- 
ing and able to perform proposed service properly, (b) willing to con- 
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form to provisions of Act, and (¢c) to extent found in public interest. 
As to any carrier in bona fide operation January 1, 1933, certificate is 
to be issued upon making proper showing on questionnaire. 


9. Section 500 of the Transportation Act, 1920, is not to be eon- 
strued as declaration of relative importance to public of the several 
kinds of transportation. 


10. Certificate of public convenience and necessity must specify 
routes of operation, and includes right to transport newspapers, bag- 
gage, express and/or mail. 


11. Contract carriers are required to obtain permit. Where ear- 
rier is in operation at time Act is passed, application for permit, must be 
filed within ninety days. 


12. Certificate of public convenience and necessity and permit may 
not. be held by same person or corporation at same time. 


13. Ticket brokers are required to obtain brokerage permits, com- 
ply with rules and regulations of Interstate Commerce Commission, and 
be subject to inspection of records, ete. 


14. Certificates of public convenience and necessity and permits 
may be suspended, changed or revoked for failure to comply with pro- 
visions of Act. They may be transferred, with approval of Interstate 
Commerce Commission. 


15. Consolidations, mergers or acquisitions of control of motor 
common earriers are invalid unless authorized by Interstate Commerce 
Commission. Consolidation of railroads may not be effectuated under 
this Act. 


16. Certificates of public convenience and necessity or permits are 
not to be issued until Interstate Commerce Commission approves car- 
riers’ security for protection of public, by surety bond, insurance, ete. 

17. Rates, fares, charges, rules, regulations and practices must be 


just and reasonable, and must not be unjustly discriminatory or unduly 
preferential. 


18. Commission may suspend tariffs for not longer than ninety 
days beyond effective date. 


19. Good will, earning power, or certificate are not to be considered 
as elements of value in determining justness or reasonableness of rates. 


20. Tariffs must be filed by common earriers. They may be 
changed on thirty days’ notice. Interstate Commerce Commission may 
permit change on less than thirty days’ notice. 


21. Contract carriers must file with Interstate Commerce Com- 
mission, and keep open for public inspection, copies of contracts con- 
taining minimum charges for transportation of passengers or property 
in interstate commerce. Contract carriers may not make any reduction 
from minimum charges. Commission may prescribe minimum charges, 
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may suspend tariffs for ninety days, and may allow changes on less 
than thirty days’ notice. Unless special permission granted by Inter- 
state Commerce Commission, changes in minimum charges may not be 
made on less than thirty days’ notice. 

22. Interstate Commerce Commission may inspect land, build- 
ings, equipment, accounts, records, ete., of all common and contract 
carriers. 


23. Interstate Commerce Commission may require both common 
and contract carriers to file reports. 


24. Act provided for penalties for unlawful operation. 


25. ° Transportation charges at tariff rates must be collected before 
the delivery of freight. 


26. Power of the States is not affected as to taxation, regulation of 
intrastate commerce, or regulation of use of highways. 





LEGAL Eruics 


‘‘Ne’er may my prostituted tongue 
Protect the oppressor in his wrong ; 
Nor wrest the spirit of the laws, 

To sanctify the villain’s cause.”’ 


—SHAKESPEARE. 





Monthly Luncheons 


March Luncheon: Hotel Lafayette, Washington., D. C., 
Tuesday, March 6th, 12:30 P. M. 


While a number of members were unable to be present the members 
of the Association of Practitioners before the Interstate Commerce Com- 
mission was well attended. The Committee in charge greatly appreciates 
the cooperation of the membership and the many favorable comments 
which have been received. 

Although this luncheon was held under the auspices of the Washing- 
ton members, it should be understood that it is open to members from 
other sections of the country. It is the suggestion of the officers of the 
Association that the success of this first effort should be noted by mem- 
bers in other large centers and luncheons arranged so that the members 
may, by contact, promote the interests of the profession and the 
Association. 

H. D. Driscoll presided at the luncheon. The Coordinator, Honor 
able Joseph B. Eastman, in an informal talk, made several splendid sug- 
gestions for the consideration of the committee in charge of the future 
meetings. The general idea seems to be that these meetings should be 
quite informal,—a little fun mingled with a little serious discussion of 
current topies, such as assisting the Commission in the effort that it is 
making to cut down the time consumed between the filing and final dispo- 
sition of eases. He especially stressed the importance of this at the pres- 
ent time because of unsettled industrial conditions when all complain- 
ants are anxious for speedy decisions. He also suggested that the prac- 
titioners should give some thought and study to the furtherance of the 
idea fathered by Commissioner Meyer with respect to shortened pro- 
cedure eases, all in the interest of saving time for both the practitioners 
and the Commission. A few well chosen remarks were made by Karl 
Knox Gartner supporting the luncheon idea. 

Several suggestions have been made that future luncheons should be 
held on Tuesday instead of Monday. They must begin and end promptly 
in accordance with the announcement. It appears that 12:15 is too early 
to begin these duncheons so it has been decided that the next luncheon 
meeting should be held at 12:30 P. M. on Tuesday, March.6th, at the 
same place—the Lafayette Hotel. 

Make suitable notations on your calendar now so that you will let 
nothing interfere with your attendance at the March meeting. With a 
good attendance, these meetings can be made very popular, entertaining 
and instructive. 

The Special Committee in charge of the March meeting is as follows: 
R. Granville Curry, Chairman, Karl Knox Gartner and J. Carter Fort. 
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Those attending the February luncheon are listed below: 


Washington, D. C. 


Harry C. Ames 

John D. Battle 
George T. Bell 
George W. Billings 
William H. Bonneville 
Carrie Lou Brewer 
H. M. Brown 

Elmer B. Collins 
Joseph C. Colquitt 
Pearle P. Cramer 
Willis Crane 

R. Granville Curry 
Hon. Claude L. Draper 
Charles D. Drayton 
Hon. Jozeph B. Eastman 
Harry S. Elkins 
Hon. John J. Esch 
Bertha W. Fichthorn 
L. J. P. Fichthorn 

J. Carter Fort 
Edward Gallagher 
Karl Knox Gartner 
Jonathan C. Gibson 
G. F. Graham 

N. W. Guthrie 
Miriam de Haas 

A. E. Heiss 

John Philip Hill 
Moultrie Hitt 

Hon. William E. Lee 
Frank Lyon 

Sarah F. McDonough 
Edwin F. Morgan 
Hugo Oberg 

Fred N. Oliver 

A. S. Parker 


Hon. Claude R. Porter 
Robert E. Quirk 

Z. Wayne Scott 

Betty C. Stetser 
Chester E. Stiles 

J. R. Van Arnum 
Frank Van Sant 

Hon. Hugh M. Tate 
F. E. Vigor 

A. Henry Walter 
Edwin F. Wendt 

A. Rea Williams 

John C. White 

Arthur L. Winn, Jr. 
Hon. Thomas M. Woodward 


Baltimore, Md. 


Elmer L. Beach 
Charles R. Seal 


Tulsa, Oklahoma 


H. D. Driscoll 
E. A. McBryde 


Louisville, Kentucky 


W. L. Grubbs 


Richmond, Virginia 


M. Carter Hall 


Boston, Mass. 


Walter W. McCoubrey 


Pittsburgh, Pa. 


Guernsey Orcutt 


Minneapolis, Minn. 


E. B. Smith 
Frank B. Townsend 





Review of Supreme Court Cases 


By CuaRENCE A. MiLuer, General Counsel, 
The American Short Line Railroad Association 


The Supreme Court of the United States has been in recess from 
January 22nd until February 5th. 

The only decision of possible interest to members of this Association 
is Missouri Pacific Railroad Company v. Hartley Brothers (Docket 200), 
in which the Court held that if the injury to goods occurred from negli- 
gence while they were in transit, there is no limitation upon the time 
within which the claim shall be made, except general statutes of limita- 
tion, the Cummins amendment provisions for filing claims not being ap- 
plicable. The Court reaffirmed the doctrine in Barrett v. Vdn Pelt, 268 
U.S. 85, and Chesapeake & Ohio Railway Company v. Thompson Manu- 
facturing Company, 270 U.S. 416. 





Review of Recent Decisions of the Commission 
in Rate, Rule and Service Cases 


By Georce T. BELL 
Reparation 


No. 25329, Atmospheric Nitrogen Corporation v. Norfolk & Western, 
etal. Division 2. Assignment within two years of payment of the freight 
charges is not a necessary prerequisite to the right of an assignee com- 
plainant to recover on reparation claims filed with the Commission within 
the statutory period. 


No. 25328, Panhandle-Eastern Pipe Line Company vy. Alton, et al. 
Division 3. The Commission’s findings in regard to the application and 
reasonableness of rates inure to the benefit of the complainant in another 
case involving the same rates and issues, in so far as the defendants in 
both cases are the same. 


No. 25292, (and others) Shelbina Milling Company et al. v. C. B. & 
Q)., et al. Entire Commission. Commissioners Brainerd, Mahaffie, Lee 
Miller and Tate dissented, and Commissioner Eastman east the deciding 
vote. The doctrine that the Commission may not repeal with retroactive 
effect a previous pronouncement prescribing reasonable rates has no ap- 
plication where the previous pronouncement was not accompanied by a 
formal order. Arizona Grocery Company Case, 284 U. S. 370, distin- 
guished. Receipted original freight bills constitute prima facie evidence 
that the complainants named therein made shipments and paid the 
freight charges thereon, and such complainants are entitled to recover 
reparation for unreasonable charges even though the receipted original 
freight bills were the only proof presented of payment of the charges. 


No. 22806, L. N. Grant v. Atlantic Coast Line, et al. Division 3. 
Commissioner Brainerd dissenting. The minimum weight is a necessary 
part of a carload rate and the Commission may properly consider the 
minimum as well as the rate whether the minimum is directly assailed or 
not. The doctrine of the Arizona Grocery Case is not applicable where, 
as here, the subsequent pronouncement is in effect a clarification, with re- 
spect to minimum weights, of a previous finding and order prescribing 
reasonable earload rates, especially as the previous case was reopened for 
further hearing on the question of minimum weights. 


No. 20728, Northwestern Potato Exchange, Inc., et al, v. A. C. L., 
etal. Entire Commission. Where two parties have seasonably filled sepa- 
rate complaints attacking the same rates and seeking reparation on the 
same shipments and the two complaints have been disposed of in a con- 
solidated report, the Commission may entertain a petition by the com- 
plainant in one of the cases that the order awarding reparation to the 
complainant in the other be vacated and that both cases be set for further 
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hearing to determine which of the two complainants is entitled to the 
reparation, even though such petition is filed more than two years after 
the cause of action accrued. Section 16a. A petition by the complain- 
ant in one of the cases that it be substituted for the complainant in the 
other, in the reparation order, is not a petition relating to reparation 
within the meaning of the 60-day rule of the Rules of Practice. In such 
instances, the substitution will be permitted if necessary to conform with 
the proof. 


No. 25777, J. T. Baker Chemical Company v. Lehigh Valley, et al. 
Division 3. The doctrine of the Arizona Grocery Case does not pre- 
clude the Commission from awarding reparation where the rate assailed 
was the result of a suspension order requiring the carriers to continue it 
in effect pending an investigation and not from an order specifically fix- 
ing its reasonableness. 


No. 25444, Mossbacher Motor Company v. Alton & Southern, et al. 
Division 3, Commissioner MeManamy dissenting. <A firm is not a legal 
entity and reparation cannot be awarded to it. 


No. 22345, Carolina Shippers Association v. Atlantic Coast Line, 
et al. Entire Commission, Commissioners Lee and Mahaffie dissenting. 
The doctrine of the Arizona Grocery Case does not apply where the prev- 
ious pronouncement of the Commission in respect of the rates assailed 
was merely that they were not unreasonable. Such a pronouncement is 
negative in form and effect and does not prescribe a maximum reasonable 
rate for the future. In this ease, the previous finding was also rendered 
nugatory by the case being reopened and the rates assailed being found 
unreasonable. 


No. 25528, Anderson Oil Company, et al, v. Santa Fe, et al. Divi- 
sion 3.° The wife of a deceased husband engaged in business under a firm 
name was appointed administratrix of his estate. Prior to her appoint- 
ment an informal complaint seeking reparation was filed in the name of 
the firm, and after her discharge she filed a formal complaint seeking 
reparation as successor to the rights and interests of her husband. Copies 
of the probate proceedings showed that she did succeed to his rights and 
interests. The original paid freight bills named the firm, or the husband, 
as consignee of the shipments. This evidence, coupled with the presump- 
tion that the consignee named in the paid freight bills paid the charges 
indicated thereon, was held sufficient to support an award of reparation 
to the wife. 


During the pendeney of an informal complaint seeking reparation, 
one of the two partners constituting the complainant partnership, died. 
A formal complaint was later filed by the remaining partner and the wife 
of the deceased partner, alleging that the wife had succeeded to all rights 
and interests of her deceased husband in the pre-existing partnership. 
Prior thereto, an administrator of the deceased husband’s estate had been 
appointed, and subsequent thereto the administrator filed a motion ask- 
ing that he be substituted as party complainant for and in place of the 
deceased husband. The testimony did not show that the wife had suec- 
ceeded to her deceased husband’s rights and interests, but it did show 
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that the remaining partner had paid the freight charges on most of the 
shipments and that the deceased partner had paid those on certain ship- 
ments, and, further, that the paid freight bills covering the latter ship- 
ments showed that the charges had been paid by the company under 
which the copartnership conducted its business. The motion of the ad- 
ministrator was granted and the facts held to support an award of repa- 
ration to the representatives of the pre-existing partnership. 


No. 26063, Lone Star Gasoline Company vy. Alton, et al. Division 4. 
Evidence that the complainant competed with producers in a lower-rated 
group, that it was obliged to quote prices based on the lower rates from 
such group, and that it absorbed the freight difference out of its profits, 
held not to constitute the definite proof required to establish damage due 
to undue prejudice. 


No. 22823, F. 8S. Royster Guano Company v. B. & O., et al, and asso- 
ciated cases. Where several cases are consolidated for hearing, and the 
proceedings are the substantial equivalent of a general investigation and 
the findings made necessitate a complete reconstruction of the rates in- 
volved, it is the Commission’s general practice to deny reparation. In 
these eases it was held that the relief prescribed for the future would 
afford ‘‘a full measure of substantial justice.’ 


Misrouting 


No. 26003, Greenspan Bros., Inc. v. Atlantic Coast Line, et al. Divi- 
sion 5. If the shipper’s routing is incomplete, it is the duty of the car- 
rier to route the shipment over the lowest rated reasonable route consis- 
tent with the routing instructions specified by the shipper, or, if the in- 
structions are ambiguous, to obtain further instructions. 


Minimum Carload Weights 


No. 22823, F. 8. Royster Guano Company v. B. & O., et al. Division 
4. The Commission is reluctant to approve alternative rates based on 
different minima, having done so in only a few eases. 


Undue Prejudice 


_ No. 25069, Dawson Produce Company v. Santa Fe, et al. Division 2. 
Higher rates of long standing to one rate group than to an adjacent 
group, even where maintained by the same carriers are not necessarily 
unduly prejudicial unless the difference in rates is greater than the trans- 
portation conditions justify. 


Reasonable Rates 


No. 25233, Montana-Dakota Power Company v. C. & N. W., et al. 
Division 4. A shipper is entitled to reasonable rates notwithstanding the 
financial condition of a carrier. 
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Tariff Descriptions 


No. 25280, A. Gross & Company v. Lehigh Valley, et al. Division% 
Chairman Lee dissenting. Designations in tariffs, unless specifically dey 
fined there, must be given their ordinary commercial meaning. 


Proposed Reduced Rates and the Public Interest 


I. & S. No. 3898, Coal from Kansas and Missouri to Missouri vig 
M-K-T R. R. Division 3, Commissioner MeManamy dissenting. Whilea 
earrier by rail is ordinarily warranted in making every reasonable effort 
to meet situations arising from competition and changed transportation 
conditions, proposed reduced rates will be found not justified in cases 
where they would be harmful to the public interest. In this case, ak 
though there was no contention or proof that the specific rates proposed 
were lower than reasonable minima or that they would throw a burden 
on other traffic, it was held that as the proposed rates would result ima 
disruption of an interrelated adjustment prescribed by the Commission 
for application throughout an extensive territory and would inevitably 
cause additional and perhaps numerous reductions, thereby needlessly 
sacrificing the carrier’s revenues, they would be harmful to the publie 
interest. Citing the fact that Section 15a had been amended by the 
Emergency Transportation Act, 1933, the Commission held that under 
the circumstances shown to exist in this case it was its duty to prevent 
the attempted disturbance of the rate adjustment heretofore prescribed. 


Shipping Containers 


No. 24782, Southern Kraft Corporation, et al v. A. C. L. Ry., et a@ 
Division 4. The deterioration of fibre boxes since the caliper was reduced 
in 1925 by Rule 41 of the Consolidated Classification, the increase in loss 
and damage claims attributed to the inadequacy of such boxes under the} 
present rule, and the suggestion that the rule should be strengthened tend 
to emphasize the care that should be exercised in changing a rule that 
vitally affects the carriers’ revenues and in turn the rate structure borne 
by the general shipping public, both of which inevitably bear the brunt of 
unwise experimentation in this direction. The public interest involved 
requires that the rule should not be relaxed. The record in this case was 
held to justify a thorough investigation of the entire subject by the cat 
riers and shippers alike, with a view toward possible improvement of the 
fibre box as a shipping container. 
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